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Whether, even though a Class IV station is not 


normally protected beyond its 0.5 mv/m contour, the 


loss by the public of meritorious “primary service" 
presently rendered by a Class IV station beyond that 
contour, in an area with a dearth of "primary service" 
tailored to its particular needs, is a relevant public 
interest consideration in a proceeding to determine if 
a new operation which would blot out such service 
should be granted. 
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A. The terms "normally protected contour" 
and "primary service" are not coterminous 


B. The interference-free service which WRDB 
renders to the area and population within its 
0.1 and 0.5 mv/m contours and which will be 
blotted out by the Tomah crane is PEST 
service." 


WRDB provides a meritorious program 


service tailored to the area interfered with 
by the Tomah grants A 5 


The interfered-with area has a dearth of 
radio service tailored to its needs 


The loss by some 6,600 (or 7,445) persons of 
"primary service" rendered by an existing 
station is a relevant consideration in determin- 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


William C. Forrest, licensee of Station WRDB, Reedsburg, 
Wisconsin (1400 kc, 250 w, U) has appealed: (1) from the action of 
the Federal Communications Commission announced October 15, 1958 
granting without hearing an application (BP-11615) of Tomah-Mauston 
Broadcasting Co., Inc., for a new standard broadcast station’ on 1390 
ke at Tomah, Wisconsin (cf. J. A. 28); (2) from the Commission's 


2 


action of November'5, 1958 granting without hearing a modification 
thereof (BMP-8306) (cf. J.A. 28); (3) from that portion of the Commis- 
sion's Memorandum Opinion and Order of December 10, released in cor- 
rected form December 15, 1958 (J. A. 28-35), wherein the Commission 
failed to vacate and set aside the foregoing grants under 47 U.S.C. Sec. 


405 and refused to place on the applicant the burden of showing under 47 
U.S.C. Secs. 309(b) and 316 that the grants in question would serve the 
public interest; and (4) from the Decision adopted January 6, released 
January 8, 1960 (28 FCC 1; R. 549-551), wherein the Commission after 
a "protest hearing” held pursuant to 47 U.S.C. Sec. 309(c) reaffirmed 


its prior grants to Tomah-Mauston Broadcasting Co., Inc. 


In Case No. 14, 891 the jurisdiction of this Court is invoked under 
Section 402(b)(5) and (6) of the Communications Act, as amended (47 
U.S.C. Sec. 402(b)(5) and (6)), Section 10 of the Administrative Pro- 
cedure Act (5 U.S.C. Sec. 1009), and the "offshoot rule" enunciated in 
Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541, 546-547 (1949); 
cf. 47 U.S.C. Sec.' 405. In Case No. 15, 548 this Court's jurisdiction 
is invoked under 47 U.S.C. Sec. 402(b)(5) and (6) (47 U.S.C. Sec. 402(b)(5) 
and (6) ). 


In refusing to set aside the Tomah grants (pursuant to 47 U.S.C. 
Sec. 405), in placing on the appellant the burden of proof and burden of 
proceeding under Issues 3 - 6 (J. A. 33-34) and in subsequently reaffirm - 
ing those grants (R. 549-551), the Commission has ignored appellant's 
statutory rights and deprived Station WRDB of a substantial area and 
population to which it has heretofore provided the listening public with an 
interference-free "primary service’. Hence, appellant is a "person 
aggrieved" within the meaning of 47 U.S.C. Sec. 402(b)(5) and (6), and 
5 U.S.C. Sec. 1009 by the aforesaid actions. 


3 
STATEMENT OF THE CASE 


By action announced September 12, 1958, Tomah-Mauston Broad- 


casting Co., Inc. (""Tomah-Mauston") amended its previously filed ap- 
plication for Tomah, Wisconsin, to request 500 watts, daytime only, on 
1390 ke -- a channel adjacent to that on which appellant's station (WRDB) is 
licensed at Reedsburg, Wisconsin, 38 miles away. By letter dated 
October 15, 1958, appellant notified the Commission that preliminary 
measurements taken October 11 and 12 indicated that a grant of the 1390 
ke application would cause adjacent-channel interference to WRDB on 
1400 ke. On that same day, without awaiting a detailed analysis of 
those measurements, the Commission granted the Tomah- Mauston ap- 
plication without hearing (cf. J. A. 28). A minor modification of ee 
grant was approved by staff action on November 5, 1958 (cf. J. A, 28). 


On November 14, 1958 appellant protested (under 47 U. s. C. Sec. 
309 (c) ) and sought reconsideration (under 47 U.S.C. Sec. 405) of the 
aforesaid grants, accompanied by an engineering study showing that the 
Tomah-Mauston grants would cause objectionable interference within 
WRDB's "normally protected contour" and a further loss of "primary 
service" beyond WRDB's "normally protected contour" (J. A. 2-17 ). 
Appellant expressly requested (J. A. 3; cf. J. A. 16) that the grants be 
set aside (relief available under 47 U.S.C. Sec. 405) rather than a mere 
postponement of their effective dates (relief available under 41 U.S.C. 
Sec. 309(c)). | 


By Memorandum Opinion and Order adopted December 10, 1958, 
the Commission found that objectionable interference would be caused to 
WRDB, that an evidentiary hearing was required, and that the effective 
dates of the grants should be postponed (J. A. 28-35). By that order the 
burden of proof on four of the six factual issues there specified was placed 
on appellant (J.A. 34). | 
~ T See Appendix A to appellant's brief in Case No. 14,891: 


2 The modification grant specified a slightly tower radiation than did the original 
grant. This fact explains the two sets of interference figures esbeesuenty used in 
the argument which follows. 
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Tomah-Mauston appealed from that portion of the December 10, 
1958 order postponing the effective date of the contested grants (Case 
No. 14, 880). Forrest cross-appealed from the Commission's failure 
to set those grants aside (Case No. 14,891). Ona motion by Tomah- 
Mauston for interim relief, this Court directed the Commission to de- 
termine whether it would have suspended the grants if 47 U.S.C. Sec. 316 
were not construed as divesting the Commission of discretion on this 
score. After first announcing that it had directed its staff to prepare 
an opinion looking toward continuing its previous suspension, the Com- 
mission on March 10, 1959 released an order lifting its suspension of 
the grants while the protest hearing which it had ordered was being con- 
cluded (R. 361-364). 


In due course, by decision adopted January 6, 1960 (J. A. 549-551), 
the Commission ruled that interference caused by Tomah-Mauston to 


service provided by WRDB btween its 0.1 and 0.5 mv/m service contours, 


not being "normally protected" under the Commission's Rules, was ir- 
relevant to the question whether the Tomah grants would serve the public 
interest, thus rejecting evidence adduced by appellant on this score, and 


reaffirmed its earlier grants. 


From that decision a second appeal was filed by Forrest on Febru- 
ary 5, 1960, challenging the Commission's final decision and preserving 
the points raised in his first appeal. By order dated February 18, 1960, 
this Court consolidated the second appeal with the first, on which oral 
argument had been theretofore held. 


STATUTES AND RULES INVOLVED 


Other petinent provisions of the Communications Act and of the 
Commission's Rules, in addition to those set forth in Appendix B to ap- 
pellant's brief in Case No. 14,881, are reproduced as Appendix C hereto. 


3) 
STATEMENT OF POINTS 


The Commission erred in failing to accord appellant the full relief 


which he sought in his Petition for Reconsideration filed under 47 U.S.C. 
Sec. 405, and to which he was entitled as an existing licensee by virtue 
of 47 U.S.C. Secs. 316 and 405." | 


The Commission, in according to appellant lesser relief pre- 
scribed by 47 U.S.C. Sec. 309(c), erroneously ignored the broader 
relief which was available to him and which he sought under 47 U.S.C. 
Secs. 316 and 405, and thus misconstrued and migacnHee moze provi- 


sions of the Communications Act of 1934 as amended.” 


The Commission, in failing to set the Tomah grants aside, ignored 
the settled interpretation which Congress and the Courts have placed on 
47 U.S.C. Sec. 405, where a hone hearing grant causes electrical inter- 
ference to an existing licensee.” 


The Commission, in placing the burden of proceeding and the 
burden of proof with respect to issues 3-6 on the appellant, rather than 
on the applicant or on itself, misapplied the statutory requirements of 
47 U.S.C. Secs. 309(b) and 316. | 


The Commission erred in failing to recognize, even though a Class 
IV station is not normally protected beyond its 0.5 mv/m contour, that 
the loss by the public of a meritorious "primary service" rendered by 
such station beyond that contour, in a region with a dearth of other local 
service tailored to that area's needs, has public interest ramifications. 


The Commission erred in concluding that data received and prof- 
fered under issues 3-6 were immaterial and irrelevant to a proper de- 


termination whether a grant of the Tomah application would serve the 
public interest. | 

* The points thus starred were briefed and argued in Case No. 14, 891. In the 
interest of avoiding needless repetition, appellant herewith adopts the briefs and 
pleadings which he has heretofore filed in Case No. 14,891, to wit, his opening 
brief of July 1, 1959, his reply brief of September 21, 1959, and his Reply of Feb- 
ruary 8, 1960, to appellee's Memorandum, submitted during the oral argument of 
Case No. 14,891. The points raised were likewise preserved in SDs subse- 
quent notice of appeal in Case No. 15,548. 
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SUMMARY OF ARGUMENT ~ 


The terms "normally protected contour" and "primary service", 
as used in the Commission's rules, are not synonymous. Certain clas- 
ses of stations are normally protected well beyond the contour to which 
they provide primary service, whereas other stations, absent interfer- 
ence, would provide primary service well beyond the contour to which 
they are normally protected. In addition to providing an interference- 
free primary service to 39, 075 within its normally protected 0.5 mv/m 
contour daytime, WRDB also provides an interference-free signal to 
another 33, 340 persons inan area of 1204 square miles, lying between its 0.1 
and 0.5 mv/m contours. Since this 1204 square mile area is rural, 
located inanorthern latitude, the interference-free service thus provided 
those 33, 340 persons is "primary service" under the Commission's own 
rules (Rule 53:182(f) and (g) ). 


As a result of the original and modified Tomah-Mauston grants 
some 7445 (or 6500) persons will be deprived of the interference-free 
primary service which they heretofore received from WRDB. As shown 
by the instant record, the programs of WRDB are particularly tailored 
to the needs of the area and population which will cease to receive that 
service by reason of the Tomah-Mauston grants. Likewise, as shown 
by the instant record, these persons have a dearth of service from other 
stations and are dependent in large part on the radio service furnished 
by WRDB. 


In holding that "primary service” rendered by a station beyond its 
"normally protected contour" was "immaterial", the Commission has er- 
roneously confused private and public rights. The mere fact that a sta- 
tion has no Section 316 or KOA claim to protection of "primary service” 
rendered beyond its "normally protected contour" does not mean that the 
loss by the public of such service has no public interest ramifications. 


* The instant summary is restricted to the single point here separately briefed, 
and does not cover the additional points already briefed in Case No. 14,891. 
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See Interstate Broadcasting Co. v. Federal Communications Commis- 
sion, 105 U.S. App. D.C. 224, 226-227, 265 F. 2d 598 (1959); L. B. 
Watson v. Federal Communications Commission, 83 U.S. App. D.C. 
176, 170 F. 2d 793 (1948). Before the Commission could find, as re- 
quired by the Communications Act, that the public interest would be 
served by a new grant which would deprive some 7445(r 6500) persons 
of a meritorious primary service in an area with a dearth of other serv- 
ice, it had to weigh such losses against other possible gains. | It could 
not brush such losses aside as "irrelevant" merely because the area and 
population thus affected lay beyond WRDB's normally protected contour, 
since (under the Commission's own rules) the interference-free signal 


in question was of a sufficient intensity to constitute "primary service", 


on which a sizable area and population had become dependent. 


| 
ARGUMENT : 

The uncontroverted evidence in the instant record (on which no 
findings were made by the Commission or by its Examiner) shows that 
Station WRDB, in addition to providing an interference-free "primary 
service" daytime to 39, 075 persons within its "normally protected” 0.5 
mv/m contour (R. 400, para. 12), also provides an interference-free 
signal daytime to 33, 340 persons in an area of 1204 square miles, lying 
between its 0.1 and 0.5 mv/m contours (Tr. 69, 139; R. 258, 263). 
The record in like fashion shows that, as a result of interference caused 
by the original Tomah grant, some 7, 445 persons (of the 33, 340 hereto- 
fore receiving a 0.1 to 0.5 mv/m signal from WRDB) will cease to 
receive such service (R. 258, 263) and that, as a result of the modified 
Tomah grant, some 6,500 persons will cease to receive such service 
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(R. 259, 263). The record similarly shows (as hereinafter set forth 
in more detail) that' the persons who will thus be deprived of WRDB's 
programs have a dearth of radio service tailored to their particular 
needs and that the program service rendered by WRDB is of especial 


importance to the area to which it has heretofore provided an interfer- 
ence-free signal (infra, pp. 14-18). 


On the premise that Class IV stations, such as WRDB, are 
"normally protected" only to their 0.5 mv/m contour daytime, the Ex- 
aminer concluded (R. 401, para. 14) that any radio service which WRDB 
rendered beyond that contour was "immaterial" to a determination 
whether the Tomah grants were in the "public interest, '" and accordingly 
made no findings on the evidence which appellant adduced on the fore- 
going matters. Appellant's subsequent exceptions on this score (Excep- 
tion Nos. 1-5, 9; R. 474-489, 490) were in turn denied by the Commis- 
sion "as irrelevant and immaterial" (R. 551; cf. R. 550). 


A narrow, though important, legal question is thus presented by the 
Commission's decision in this case: Whether, even though a Class IV 
station is not normally protected beyond its 0.5 mv/m contour, the loss 
by the public of a meritorious "primary service” presently rendered by 
such station beyond that contour, in an area with a dearth of radio serv- 


Sa SSE SENT NEES 
These figures are exclusive of losses within WRDB's normally protected 0.5 


mv/m contour, to wit, an area of 5.7 square miles with 152 persons to which the 
original Tomah grant will cause interference, and an area of 3.2 square miles 
with 62 persons to which the modified grant will cause interference (R. 400, para. 
13). At no time has' appellant contended that the interference suffered by WRDB, 
within its 0.5 mv/m contour, is in and of itself of any great moment (cf. Tr. 259). 
Small though such interference be, it represents, however, a modification of 
WRDB's existing license. 47 U.S.C. Sec. 316; Federal Communications Commis- 
sion v. National Broadcasting Co. (KOA), 319 U.S. 239 (1943). Appellant thus had 
"standing", by virtue of such interference, to bring to the Commission's attention 
other relevant "public interest" matters -- a fact which the Commission itself 
has recognized (and which cannot here be disputed), by according WRDB an evi- 
dentiary hearing and by issuing a decision purportedly "on the merits" (R. 549-551). 
Securities and Exchange Commission v. Chenery Corp., 332 U.S. 194, 196 (1947). 


9 


ice tailored to its particular needs, is a relevant public interest consid- 
eration in a proceeding to determine if a new operation which would blot 
out such service should or should not be authorized. : 

Because of the posture in which this matter reaches the Court -- 
with the Examiner and the Commission declining to make any findings 
on the evidence presented on this score -- appellant deems it desirable 
to preface his argument with a showing: (1) that the terms "primary 
service" and "normally protected contour" are not coextensive; (2) that 
the interference-free service which WRDB has heretofore rendered be- 
tween its 0.1 and 0.5 mv/m contour and which will be blotted out by the 
Tomah grants is "primary service" to the rural areas here involved; 
(3) that WRDB's program service to the area in question is a meritorious 
one tailored to its particular needs; and (4) that the area and population 
which will thus lose WRDB's programs have a dearth of other local radio 
service. Having established these points, appellant then proposes to 
show that the loss by some 7, 445 (or 6, 500) persons of such a service is 
a relevant public interest consideration in determining whether a grant 
which will destroy that service should or should not be made. : 


A. The terms "normally protected contour" and "primary serv- 


ice" are not caterminous.-- Needless confusion has seemingly arisen 
over two recurring concepts in the Commission's Rules and decisions, 
namely, the concept of "normally protected contour" on the one hand, 
and the concept of "primary service" on the other. The two concepts 
are by no means caterminous or coextensive and quite properly bear 
little or no relationship to each other. : 


Under the Commission's over-all AM allocation pattern (of setting 


certain frequencies aside for clear channel purposes, others for regional 
use, and still others for local outlets),! the Commission has developed 
a concept of a contour out to which a station should serve and to which it 


1 See 1 RR 53:21. 
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will normally receive protection, i.e., its "normally protected contour. sf 
This contour, in furtherance of the Commission's over-all allocation set- 
up, varies with the class of station involved, and differs day and night. 
Thus, for example, a Class I-A station is protected daytime to its 0.1 
mv/m contour, against co-channel interference, whereas at night it is 
protected against any duplication of its frequency anywhere within the 
continental limits of the United States (1 RR 53:182(v)). Class II sta- 
tions and Class IV stations (on local channels) are protected daytime to 
their 0.5 mv/m contour whereas at night Class III-A and Class II-B 
stations are protected to their 2.5 and 4.0 mv/m contours, respectively 
(1 RR 53:182(v)). | In contrast, Class II stations on Class I frequencies 
and Class IV stations on Class II frequencies have no protected contour, 
either day or night; vis-a-vis Class I and Class III operations on their 
frequencies (1 RR 53:23(b) and 53:29). Similarly, Class IV stations on 
local channels are protected to no specific contour at night, being af- 
forded only such protection as results from separations sanctioned for 
daytime operation,’ with the attendant consequence that many such sta~- 
tions suffer interference to their 18.0 or 20.0 mv/m contours at night 

(1 RR 53:182(v)).! In short, the "normally protected contour" concept 
is an allocation device by which "extended coverage” is obtained on Class 
I channels, and by which substantial duplication is obtained for "local 
outlet" purposes on Class III and IV frequencies. 


The term "primary service area", on the other hand, means the 
area in which the groundwave signal of a given station is not subject to 
"objectionable interference" or "objectionable fading", i.e., of sufficient 
intensity to overcome atmospheric and manmade noise (including popula- 
tion concentration), and thereby provide a useable and dependable radio 
service. (Cf. 1 RR 53:11). It does not vary day and night nor turn on 


ae So that the picture will be complete, where a station is already limited by 
other operations "to'a contour of higher value than that normally protected for 
its class, this contour shall be the established standard for such station with 
respect to interference from all other stations", i.e., its "normally protected 
contour" (1 RR 53:182 (v), fn. 1). 
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the class of station providing the signal. As defined in Section 3. 182(f) 


and (g) of the Commission's Rules the following signal intensities are 
deemed sufficient to render "primary service" to different types of serv- 
ice areas (1 RR 53:182(f) and (g)): 


| 

Area Field Intensity Groundwave 
Rural - all areas during winter or northern | 

areas during summer 0.1 to 0.5 mv/ m! 
Rural - southern areas during summer 0.25 to 1.0 mv/m 
Towns up to 2,500 0.5 mv/m ! 
Towns 2,500 to 10,000 2.0 mv/m 
City residential areas 2 to 10 mv/m 


City business or factory areas 10 to 50 mv/m | 


It is thus readily apparent that some classes of stations receive 
protection well beyond the area to which they render "primary service", 
whereas other classes of stations, absent interference, would render 
“primary service” well beyond the contour to which they are “normally 
protected". This is best illustrated at night. For example, Class I-A 
stations are protected against the interacting effect of any other station 
operating on the same frequency anywhere within the continental limits 
of the United States -- even in areas on opposite coasts where a Class 
I-A station does not begin to provide a primary groundwave signal of 
0.1 mv/m (1 RR 53:182(v)). Conversely, Class I-A and II-B stations 
are normally protected at night to only their 2.5 and 4.0 mv/’ m contours, 
respectively (1 RR 53:182(v)). But for interference which they receive 
(and several do not receive any objectionable interference within those 
contours), such stations would clearly provide "primary service”, even 
to urban centers, beyond the contours to which they are thus protected 
(see 1 RR 53:182(g)). And, as we have seen, Class IV stations to the 
degree that they are not interfered with at night provide "primary serv- 
ice" even though they are protected to no specific contour at night (1 RR 
53:182(a)(4) and 182(v)). | 
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Thus, the Commission's Rules, while affording toClass I stations 
protection beyond the areas to which they render "primary service," 
make no attempt (particularly at night) to protect Class I, Il and IV 
stations throughout the area to which they would otherwise render 
"primary service." Stated another way, the mere fact that a station of 
a given class is "normally protected" day or night to a specified contour 
or to no contour atiall does not necessarily mean that an interference- 
free signal which it may provide of somewhat less than the intensity to 
which it normally receives protection is not "primary service." = 


B. The interference-free service which WRDB renders to the 


area and population within its 0.1 and 0.5 mv/m contours and which 
will be blotted out by the Tomah grants is "primary service". -- Ap- 
plying the foregoing distinctions to the instant case, it is uncontro- 
verted that some 33, 000 persons, residing in the area between WRDB's 
0.1 and 0.5 mv/m contours, received an interference-free signal from 
Station WRDB prior to the grants here objected to, and that as a result 
of those grants some 7, 445 (or 6, 500) of these 33, 000 persons no longer 
receive an interference-free signal from WRDB (R. 258-259, 263). 
Since a signal of 0.1 - 0.5 mv/m is sufficient to constitute "primary 
service" in rural areas in northern parts of the United States, both sum- 
mer and winter (1 RR 53:182(f)), it is clear that the interference-free 
signal which WRDB heretofore rendered between its 0.1 and 0.5 mv/m 
contours was "primary service". 


There can be no question if, as the Commission's Standards pro- 
vide (1 RR 53:182(f)), a signal of 0.1 mv/m constitutes "primary serv- 
ice" under certain'icircumstances, it does so in the four-county area (of 
western Wisconsin) involved in this proceeding. Bordering on Canada 


‘ That these two terms are not coextensive is perhaps best illustrated by 
former footnote 1 to the table defining the protected service contours of various 
classes of stations (Rule 3.182 (v)) which stated (before the "unique" service rule 
was repealed in 1957 (16 RR 1501)): "When it is shown that primary service is 
rendered by any of the above classes of stations, beyond the normally protected 
contour,” etc. 
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as it does, Wisconsin is definitely a "northern area" as that term is 
usedin Rule 3.182(f). In fact, Tomah and Reedsburg are on a latitude 
as far north as Portland, Maine. Furthermore, as shown by the U.S. 
Census, the four-county area here involved (Monroe, Vernon, Juneau 
and Sauk counties) is preponderantly rural (non-urban) in character -- 
with no town as large as 2, 500 in the area which would be blotted out by 
the Tomah grants (see R. 258-259). The area is in no sense industrial- 
ized, the principal occupation being dairying (Tr. 184). Hence, in 
those rural (i.e., non-urban) portions of Wisconsin with no "urban 
places" of 2,500 or more, a non-interfered with groundwave| signal of 
0.1 mv/m or better is "primary service." | 


There is nothing in the instant record to suggest that vither a high 


manmade or atmospheric noise level prevails in this area. On the con- 
trary, the instant record affirmatively shows that broadcast signals of 
less than 0.5 mv/m are much utilized in this area, even in towns of over 
2, 500 where the Standards normally call for a signal of 2.0 mv/ m or 
better to constitute "primary service." For example, as shown by the 
record, WCOW in Sparta maintains a separately staffed auxiliary studio 
in Tomah (Tr. 151) and directs several of its programs to that com- 
munity (Tr. 155-156), even though it has a signal of only 1. 26 mv/m 
over Tomah (Tr. 59). It is axiomatic that stations do not place studios 
in towns where their signals are not heard or utilized. Similarly, al- 
though WRDB barely places a signal of 0.5 mv/m over Elroy, Hillsboro, 
and Mauston (R. 258), (with a 2.0 mv/m signal required for “primary 
service" in the last-named town), it has a number of local advertising 
accounts in each of these towns (R. 241-243) -- with the record showing 
that you can't sell time in areas where your signal can't be heard (Tr. 
213). It has a sufficient audience in Mauston (a town of over 2, 500), 
where it has a signal only slightly in excess of 0.5 mv/m (cf. R. 268), 
to warrant the newspaper in that city making available to WRDB special 
news broadcasts covering events in that community six days weekly (Tr. 
167-168), plus Sunday and daily church services by wire line or tape 
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from a church in Mauston (Tr. 225-226, 240). Likewise, WRDB has 
accounts in New Lisbon (Tr. 209), a town over which it places a signal 
of only 0.25 mv/m(Tr. 82). On its Trading Post program WRDB has 
carried ads from farmers throughout the interference area which would 
be lost by a reaffirmation of the Tomah-Mauston grant (Tr. 225). 


Since, as shown by the instant record (R. 258), WRDB presently 
places a signal of approximately 0.2 mv/ m' or better over an area of 
some 218 (192) square miles which will be interfered with by the 
Tomah-Mauston grant (R. 263), it is apparent under the Commission's 
Standards that WRDB has heretofore provided "primary service” to that 
area -- there being no towns of 2, 500 or more in the area which would. 
thus be lost to WRDB (see R. 258). Thus, both in reality and under the 
norm specified in Rule 3. 182(f), the interference-free signal in excess 
of 0.1 mv/m which WRDB presently provides to the north and west of 
Mauston-Elroy-Hillsboro (such signal for the most part being in excess 
of 0.2 mv/m) constitutes "primary service." 


C. WRDB provides a meritorious program service tailored to 
the area interfered with by the Tomah grants. -- WHRDB provides a 
substantial number of programs of more than ordinary significance to 
the area which it serves. It is the only station, with a primary signal 
in the four-county area involved in this proceeding, which is affiliated 
with the Mutual Broadcasting System (Tr. 160). All the news programs 
of that network, which places special emphasis on national and interna- 
tional news daytime (Tr. 166), are carried by WRDB (Tr. 161) -- includ- 
ing such newsmen and commentators as Fulton Lewis, Jr., Robert Hurley, 
Cedric Foster, Gabriel Heatter, etc. (Tr. 161-162). WRDB carries the 


s It will be noted from WRDB Ex. 1, Fig. 1 (R. 258) that because of existing 
interference, WRDB at no point serves out to its 0.1 mv/m contour. Thus, in all 
areas where WRDB presently provides an interference-free service and where 
interference will result from the Tomah-Mauston grants, WRDB's signal strength 
exceeds 0.1 mv/m and approaches 0.2 mv/m or better (see R. 258), e.g., 0.25 mv/m 
in New Lisbon (Tr. 82); 0.3 to 0.4 in the area to the south of New Lisbon (Tr. 73-74), 
etc. This is twice or more the minimum signal intensity specified by 53:182 (f) for 
northern rural areas. 
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live pickups supplied by that network from. all points around the globe 
(Tr. 162), plus coverage by that network of special news events (e.g. 5 
the Senate Racket Committee Hearings) (Tr. 162). WRDB carries other 
news features supplied by Mutual, such as CAPITAL ASSIGNMENT, THE 
WORLD TODAY, UN RADIO REVIEW, REPORTERS ROUNDUP, 
WALTER WINCHELL, and SCIENCE IS MY BEAT (Tr. 162). 


’ In addition to national and international news thus furnished by 
Mutual, WRDB places special emphasis on.local news. It employs a 
fulltime local newsman (Tr. 166, 168) -- something unusual for a 250- 
watt local channel station (Tr. 166). By tape recordings, by special 
wire lines, by telephone, and by personal trips, he covers news develop- 
ments in various communities within WRDB's service area, including 
Mauston, Elroy, New Lisbon, Hillsboro and Camp Douglas (Tr. 167, 168). 
WRDB has only recently completed arrangements with the Mauston news- 
paper for a daily newscast by its news staff by direct wire line from 
Mauston, six days each week (Tr. 167-168). WRDB has three quarter- 
hour local newscasts daily (six days per week) -- morning, noon, and 
late afternoon (Tr. 169), with all these newscasts being during "daytime 
hours", except for the 5:45 p.m. newscasts during a few winter months 


(Tr. 169). | 


Tomah-Mauston , on the other hand, does not propose to affiliate 
with Mutual; it does not propose a fulltime local newsman; it proposes 
11.17% of news as against 19% supplied by WRDB (BP- 13615, Section IV; 
Tr. 226; R. 264-284). 


WRDB likewise places special emphasis on sports. wl addition to 
Mutual's baseball game of the week (Tr. 224), a daytime broadcast, 
WRDB carries live (play-by-play) the entire 154-game schedule, at home 
and away, of the Milwaukee Braves (Tr. 218). Approximately half of 
those games are played daytime (Tr. 218). Although the daytime, as 


z WRDB also carries a number of Mutual non-news features, such as KATE 
SMITH, ARMY HOUR, FAMILY THEATRE, ete. (Tr. 162). 
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distinguished from the nighttime, games of the Milwaukee Braves are 
also carried by stations WCOW and WKTY (Tr. 218-219), those stations 
do not provide service to the entire area which WRDB would lose as a 
result of the Tomah-Mauston grant (WRDB Ex. 1, Fig. 2; R. 260). As 
disclosed by Tomah-Mauston's program schedule (Section IV; Tr. 226), 
that station does not propose to carry baseball broadcasts. 


WRDB similarly broadcasts live the entire 10-game schedule of 
the Green Bay Packers -- all of which are daytime (Tr. 222). These 
games are not included in Tomah-Mauston's proposed schedule (Section 
IV; Tr. 226). WRDB likewise broadcasts all the University of Wiscon- 
sin football games, all of which are played daytime (Tr. 221). Although 
these games are also carried by Viroqua and Sparta, those stations do not 
serve the entire area which would lose WRDB's signal in the event the 
Tomah-Mauston grant is affirmed (WRDB Ex. 1, Fig. 2; R. 260). And 
such broadcasts are not included in Tomah-Mauston's proposed schedule 
(Section IV, Tr. 226). As stated on the present record (Tr. 224), and 
conceded by counsel for Tomah-Mauston, the four-county area here in- 
volved is a "sports-minded area" -- especially with respect to the Mil- 
waukee Braves, the Green Bay Packers, and the University of Wisconsin 
football teams. 


In addition to the foregoing sports, WRDB carries the high school 
games (football, basketball, etc.) of the South Central Conference, which 
includes Mauston, Tomah, Sparta, Reedsburg, Baraboo, Viroqua, etc. 


(Tr. 178). Although most of these games (except playoffs) take place at 
night and would not thus be affected by the Tomah-Mauston grant, WRDB 
does carry on its morning sports roundup detailed summaries of all 


contests played the evening before (Tr. 170, 178). It has even purchased 
time on the Viroqua station in order to provide more complete coverage 
to the four-county area of daytime playoff games of local interest (Tr. 
180). WRCO, Richland Center (1450 kc. 250 w. U), is the only other 
station in the area which provides anything comparable in the way of local 
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sports (Tr. 182). That station covers only a small portion of the area 
which would be lost to WRDB by a grant of the Tomah-Mauston applica- 
tion (WRDB Ex. 1, Fig. 2; R. 260). Tomah-Mauston's proposed sched- 
ule places no special emphasis on local sports (BP-11615, Sec. IV; Tr. 
226). 


For a 250-watt station, WRDB goes to special lengths to provide 
market reports of prime importance to the economy of the area which 

it serves. By its own direct wire. lines (rather than by standard wire 
services) it brings market reports daily from the Milwaukee and Madison 
stockyards (Tr. 183, 236); these up-to-the-minute reports from the two 
marketing centers most important to this four-county area are not car- 
ried by other stations (Tr. 185, 187), nor are such programs included 
in Tomah — Mauston's proposed schedule (BP-11615, Sec. IV; Tr. 226). 
The County Agent for Sauk County is carried on WRDB five days each 
week (Tr. 185). WRDB also carries programs produced by the state 
Department of Agriculture in cooperation with the University of Wiscon- 


sin (Tr. 187). While the last-mentioned program is also carried by 


WLBL, that station serves only a small portion of the area which would 
be interfered with by the TomahMauston grant (WRDB Ex. 1, Fig. 2; 
R. 260). | 


As part of its rural farm coverage WRDB carries local and state- 
wide weather reports (in cooperation with WHA), frost warnings, school 
closings, rural road conditions, etc. (Tr. 220, 221). WRDB provides 
a daily Trading Post program by which farmers may trade, buy or sell 
farm articles (Tr. 225). Numerous ads of this type have been placed 
on the station by persons in the area which would be interfered with by 


the Tomah-Mauston grant (Tr. 225). | 
| 


Station WRDB, both before and since it affiliated with Mutual (Tr. 
234), has carried religious broadcasts of special interest to the popula- 
tion which it serves -- the LUTHERAN HOUR, WINGS OF HEALING, 
BACK TO GOD, HOW CHRISTIAN SCIENCE HEALS, HOUR OF DECI- 
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SION with Billy Graham, and MARION THEATRE (Tr. 162-163). 

While a number of these programs are "commercial" to the network, 
they are carried sustaining by WRDB, e.¢., LUTHERAN HOUR (Tr. 
234, 240, 252). Church services (Baptist) are carried live each Sunday 
by direct wireline from Mauston, with daily taped inspirational messages 
(Tr. 225-226). METHODIST MEN'S HOUR is carried live sustaining 
(Tr. 240). 


D. The interfered-with area has a dearth of radio service tailored 
to its needs. -- A'portion of the area which would be interfered with by 
the Tomah-Mauston grants (13.1 square miles with 665 persons in the 
vicinity of New Lisbon) has no 0. 5 mv/m at present and is dependent on 
WRDB's signal (of slightly less than that intensity) for radio service (Tr. 
140; cf. Tr. 73, 74, 82). Another portion of the area thus interfered 
with (132.8 square miles with a population of 5220 persons) has only one 
0.5 mv/m service (Tr. 140). No other station provides a 0.5 interfer- 
ence-free signal to all of the area served by WRDB, which would be 
blotted out by the Tomah-Mauston grants (R. 262). Less than 25% there- 
of receives as many as three services, another 25% two services, a 
third 25% one service, and the remaining 25% no other service (Tr. 262). 
One of the services thus provided is from a clear channel station in 
Chicago (WMAQ), approximately 170 miles away (Tr. 145), whose pro- 
grams are in no way tailored to the needs of this area (Tr. 262). : 


: In order to scotch a "red herring" argument before it is made, the Court's 
attention is called to the fact that where two stations cause each other adjacent- 
channel interference, the one with the stronger non-interfered with signal normal- 
ly supplants the other. This accounts for the fact that WRDB continues to provide 
service to one-half of the lens-shaped area formed by the intersection of Tomah- 
Mauston's and WRDB's 0.1 mv/m contours (see R. 258). It does not follow that 
Tomah-Mauston, operating on 1390 ke, serves the other half of this lens-shaped 
area. Although Tomah-Mauston was afforded an opportunity to adduce evidence 
on this score by way of rebuttal (Tr. 121), Tomah-Mauston makes noshowing that 
it would not suffer interference beyond its normally protected contour by reason 
of other co-channel (1390 ke) and adjacent channel (1380 ke and 1400 kc) opera- 
tions. It was for this reason that appellant excepted (Exception No. 6, R. 489) to 
Paragraph 14, fn. 5 of the Examiner's findings that "WTMB's service would 

(Cont'd. on following page) 
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E. The loss by some 6,5.00 (or 7445) persons of "' rima: serv- 


ice" rendered by an existing station is a relevant consideration in de- 
termining whether a new grant will serve the public interest. “- In hold- 
ing that interference which WRDB suffers beyond its normally protected 
contour is "immaterial" to a determination whether the Tomah-Mauston 
application should be granted, the Commission improperly confused the 
private and the public interest. It equated the two by asserting that, 
since a licensee is not entitled to receive protection beyond his "normal- 
ly protected contour", the loss by the public of any service which a sta- 
tion may provide beyond that contour is equally immaterial. ‘This isa 


complete non-sequitur. 


While an individual's Section 316 and KOA rights may be restricted 
to service which he provides within his "normally protected contour", it 
does not follow that the public interest may not be affected bya loss of 
"primary service" rendered beyond that contour. For example, as 
heretofore noted, a Class IV station operating on a regional (Class I) 
frequency is not entitled to any protection vis-a-vis a Class Il grant on 
that frequency. The licensee of such a station has no "normally protected 
contour" and is in no position to assert any KOA (private) rights even if 
his entire service area is blotted out by a new Class III grant. But it 
does not follow that a new grant having such consequences would have no 
"public interest" ramifications. Certainly, absent strong countervailing 
considerations, the Commission would have difficulty justifying a new 
Class III grant (in a large city with an abundance of stations) if the effect 
of that grant was to deprive some nearby town of its only broadcast facil- 
ity, even though the facility in question were a Class IV operation ona 
Class III frequency with no "normally protected contour". | 


1 (Cont'd. from previous page) 


replace WRDB's in the areas where interference is claimed by WRDB" (R. 401). 
The Court will note that the Commission, in ruling on this exception (R. 551), ex- 
pressly stated that the objectionable footnote "refers only to the interference 
caused by WTMB within WRDB's 0.5 mv/m contour" (R. 551), and hence does not. 
constitute a finding that WIMB (Tomah-Mauston) replaces WRDB's signal in the 
area of 192 (218) square miles (with a population of 6500 and 7445 respectively) 
where Tomah-Mauston interferes with WRDB's interference-free signal between 
the 0.1 and 0.5-mv/m contours. 
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Similarly, if it were shown that the only "primary service" avail- 
able to a substantial area and population at night was that rendered by a 
Class III-B station between its 2.0 and 4.0 mv/m contour (and hence 
beyond its normally protected contour), such fact would certainly be 
relevant in determining whether the Commission should authorize the 
umpteenth station in some nearby city which would restrict the Class 
III-B operation to its normally protected 4. 0 mv/m contour, thereby 
creating a substantial "white area." 


To assert in either of the foregoing situations, as the Commission 
does here (R. 551), that any service which a station may render beyond 
its "normally protected contour” is totally irrelevant to a determination 
whether a new grant is in the public interest is clearly ridiculous. We, 
of course, are not saying that in a given situation such losses may not 
be offset or outweighed by other matters, just as losses an existing sta- 
tion suffers within its normally protected contour are frequently condoned 
because of countervailing considerations (1 RR 53:24(b)). But to assert, 
as does the Commission, that the blotting out of existing "primary serv- 
ice” is wholly irrelevant merely because the affected area lies beyond 
the "normally protected contour" of a given station is to ignore pertinent 
public interest matters. The impact of the new grant and the gains 
therefrom must be’ weighed against resulting losses, with a view to de- 
termining where the public interest lies. 


The Commission, despite appellant's repeated protestations to the 
contrary (see Tr. 259), misconstrued completely appellant's contentions 
on this score, by stating (R. 550): "WRDB here is attempting, despite 
the relatively recent pronouncement by the Commission that a station will 
not be protected beyond its normally protected contour, to seek protec- 


tion of a service area not contemplated under the terms of its grant." z 


1 The Examiner fell into the same error (R. 403): 'WRDB here is attempting, 
despite the relatively recent pronouncement by the Commission that a station will 
not be protected beyond its normally protected contour, to arrogate to itself a 
service area not contemplated under the terms of its grant." 
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Appellant was well aware of the fact that the Commission had theretofore 
repeated (16 RR 1501) the "individual merit:" or "unique service rule", 
whereby an individual licensee, on making a certain showing, ‘could at 
one time apply for and obtain protection (i.e., KOA and Section 316 
rights) to a contour over and beyond the "normally protected contour" 
specified for stations of his particular class. See American Broadcast- 


ing Company v. Federal Communications Commission, 85 U. 8. App. 
D.C. 343, 179 F. 2d 437 (1949). 


At no time did appellant contend that WRDB was entitled to protec- 
tion (i.e., Section 316 or KOA rights) beyond its normally protected 
contour (Tr. 259). It was appellant's contention at all times, ‘that WRDB 
was providing an interference-free "primary service" beyond its normal- 
ly protected contour, in an area with a dearth of any other radio service 
tailored to its particular needs, and that the loss of that service by some 
6, 500 or 7, 445 people was a relevant and pertinent public interest con- 
sideration which the Commission was required to consider and weigh . 
before it could find, as required by the Communications Act, that the 
public interest would be served by a new grant which would destroy such 
service (47 U.S.C. Sec. 309(a)). | 


In this connection, what has been referred to by this Court as the 


"ever-present requirements" of 47 U.S.C. Sec. 307(b) becomes pertin- 
ent. See Interstate Broadcasting Company v. Federal Communications 
Commission, 105 U.S. App. D.C. 224, 226-227, 265 F. 2d 598 (1959). 
By reason of that section of the Act the Commission is under a mandate 
"to provide a fair, efficient, and equitable distribution of radio service" 
among the various states and communities. Certainly a signal of suf- 
ficient intensity to constitute "primary service", as defined by the Com- 
mission's own standards, is "radio service."" As heretofore noted, 
some 6, 500 or 7, 445 persons (in an area with a dearth of other service) 
will cease to receive, as a result of the 1390 kc grant, a "radio service" 
(of a meritorious character) heretofore provided by WRDB. | As else- 
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where shown by the'record, in the four-county area here involved, there 
are only six "urban places" in excess of 2, 500 -- Sparta (population 

5, 893), Tomah (population 4, 760), Viroqua (population 3, 795), Mauston 
(population 3, 171), Reedsburg (population 4,072), and Baraboo (popula- 
tion 7,264). Of those towns, Mauston and Baraboo have no AM stations 
of their own. The remaining towns have one station each, except Tomah, 
which (if the instant 1390 ke grant stands) will have two stations of its 
own (the Goodsitt grant on 1460 ke and the Tomah-Mauston grant on 1390 
kc) and in addition an auxiliary studio provided by the Sparta station 

(Tr. 151). The effective date of the other Tomah grant on 1460 kc 
(WTOJ), made within a week after Tomah-Mauston Broadcasting Com- 
pany obtained its 1390 kc grant and which that grantee protested, had 
been reinstated before the decision of January 6, 1960 here challenged 
was released (18 RR 249). 


The 1460 ke grant, unlike the 1390 kc grant, does not interfere 


with any existing operations. . It will provide service to every square 


mile served by Tomah-Mauston Broadcasting Company (R. 399, para. 9). 
Thus, the 1390 kc grant here objected to will serve no "white area”; it 
will bring a second service to an area of 7.83 (or 6.82) square miles and 
a population of 118 (or 108) persons, with the remaining portions of 
Tomah-Mauston's service area receiving from 3 to 6 other services (see 
R. 247; 399, para. 9; 400, para. 11). 


In short, a substantial portion of the 7, 445 (or 6, 500) persons in- 
terfered with by the Tomah-Mauston grants are being deprived of their 
only local radio service (that from WRDB) in order that the town of 
Tomah may have a third outlet, and so that 118 (or 108) persons will 
receive a second service, and so that some 29, 000 persons will receive 
a third, fourth, fifth, or sixth service. This Court is not here required 
to decide whether the needs of the 7, 445 (or 6, 500) persons who are in 
large part dependent on WRDB's signal for a "radio service" should or 
should not outweigh the needs of Tomah for a third studio outlet, or the 
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needs of 118 (or 108) persons for a second service, etc. The only 
question before this Court is whether the needs of those 6, 500 (or 7, 445) 
persons are a relevant and pertinent public interest consideration. In 
circumstances such as these the Commission cannot dispose of the 
problem by a mere assertion that the loss of "primary service" which 
WRDB has been rendering to some 7, 445 (or 6,500) persons, with a 
dearth of local radio service, is wholly "irrelevant" because not within 
WRDB's normally protected contour, and that such service can there- 


fore be totally ignored in determining whether the public interest will 


be served by a grant of the 1390 ke application. 


One need only read the oral argument below (Tr. 268, 280, 282, 
284, 285, 287-288, 290), to see that certain Commissioners understood 
full well, from the standpoint of logic, that primary service rendered 
beyond a station's normally protected contour might on occasion be per- 
tinent to a proper public interest determination, But just as the Com- 
mission has accepted with poor grace repeated rulings of this Court? 
that program services must be compared where a new grant “bites” into 
an existing station's normally protected contours, thus further compli- 
cating the Commission's task of determining whether a new grant will 
serve the public interest, so here it fears that any consideration given 
to service beyond normally protected contours might prove similarly 
burdensome. But this ad horrendum approach is wholly unwarranted. 


In the first place, unlike WJR which sought to protect its existing 
0.032 mv/m contour, appellant is not relying upon any service provided 
| 
by a signal of a lesser intensity than is defined by the Commission's 


own rules as "primary service." See WJR, The Goodwill Station v. 
| 

- Plains Radio Broadcasting Co. v. Federal Communications Commission, 
85 U.S. App. D.C. 48, 175 F. 2d 359 (1949); Easton Publishing Co. v. Federal 
Communications Commission, 85 U.S. App. D.C. 33, 175 F. 2d 359 (1949); 
Democrat Printing Co. v. Federal Communications Commission, 91 U.S. App. 
D.C. 72, 202 F. 2d 298 (1952); Harrell v. Federal Communications Commission, 
105 U.S. App. D.C. 352, 267 F. 2d 629 (1959). 
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Federal Communications Commission, 84 U.S. App. D.C. 1, 5, 174 F. 


2d 226 (1948). 1 Im the second place, in view of the congested nature 


of the AM spectrum, the number of stations which provide an interfer- 
ence-free primary service beyond their "normally protected contours" 
are becoming relatively few. In the third place, the number of situations 
like the instant one, where there is a pronounced dearth of other radio 
service in the area blotted out, will be rare. But be that as it may, by 
virtue of the basic statute under which it functions, the Commission is 
foreclosed from granting a broadcast application unless and until it 
"finds that public interest, convenience, and necessity would be served 
by the granting thereof” (47 U.S.C. Sec. 309 (a)). Matters relevant 
and pertinent to a proper public interest determination cannot be ignored 
by an agency operating under such a standard on a plea that to consider 
such matters will render more burdensome the discharge of its pre- 
scribed functions. 


CONCLUSION 


It has been shown, in briefs which appellant filed in Case No. 
14, 891 and which are here adopted, that the Commission erred in failing 
to set aside the Tomah-Mauston grants pursuant to 47 U.S.C. Sec. 405 
and the KOA doctrine, and in failing to place upon the applicant the bur- 
den of showing that grants of the applications in question would serve the 
public interest. It has been here shown that the Commission also .erred 
in holding that the "primary service" which WRDB provides beyond its 


For a quite different result, see L. B. Wilson v. Federal Communications 
Commission, 83 U.S. App. D.C. 176, 170 F. 2d 793 (1948) where "objectionable 
interference" to a "primary service" contour was claimed. 
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"normally protected contour" is immaterial and irrelevant to a determi- 
nation whether the Tomah-Mauston grants were in the public interest. 
Accordingly, the actions of the Commission here challenged should be 
reversed and the cases remanded to the Commission for further proceed- 


ings in accordance with law. 


Respectfully submitted, 
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APPENDIX C 


The relevant provisions of Rule 53:182(f) and (g) of the Rules and 


Regulations of the Federal Communications Commission read as follows: 
| 
(f) The signals necessary to render primary service to 


different types of service areas are as follows: 
Field Intensity 
Area: Groundwave 
City business or factory areas 10 to 50 mv/m 
City residential areas 2 to 10 mv/ m 


Rural - all areas during winter 
or northern areas during 
summer 0.1 to 0.5 mv/m 


Rural - southern areas during 
summer 0.25 to 1.0 mv/m 


All these values are based on an absence of objectionable fading, either 


in changing intensity or selective fading, the usual noise level in the 
areas, and an absence of limiting interference from other broadcast 
stations. The values apply both day and night but generally fading or 
interference from other stations limits the primary service at night in 
all rural areas to higher values of field intensity than the values given. 
The Commission will authorize a directive antenna for a Class IV station 
for daytime operation only with power in excess of 250 watts, In com- 
puting the degrees of protection which such antenna will afford, the radia- 
tion produced by this antenna shall be assumed to be no less, in any 
direction, than that which would result from nondirectional operation, 
utilizing a single element of the directional array, with 100 watts or 250 
watts, whichever is the nighttime power of the station. | 
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(g) In ‘determining the population of the primary service 
area, it may be considered that the following signals are 


satisfactory to overcome manmade noise in towns of the popula- 


tion given. 


Population: Field Intensity Groundwave 
Up to 2,500 0.5 mv/m 
2,500 to 10, 000 2.0 mv/m 


10,000 and up Values given in paragraph (f) 
of this section. 


These values are subject to wide variations in individual areas and 
especial attention must be given to interference from other stations. 
The values are not considered satisfactory in any case for service to 
the city in which the main studio of the station is located. The values 
in paragraph (f) of this section shall apply except as individual consid- 
eration may determine. 
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STATEMENT OF QUESTION PRESENTED 


Counsel for the parties submitted a statement of the 
question presented in this case which was approved by Order 
of this Court dated March 9, 1960. The question, as agreed 
(with the qualifications therein noted), is as follows: 

Whether, even though a Class IV station is not 
normally protected beyond its 0.5 mv/m contour, the 
loss by the public of a meritorious “primary service" 
presently rendered by a Class IV station beyond that 


contour, in an areawith a dearth of “primary service" 


tailored to its particular needs, is a relevant public 


interest consideration in a proceeding to determine if 
a new operation which would blot out such service 


should be granted. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,548 


a 


WILLIAM C. FORREST, 


Appellant, 
v. 
FEDERAL COMMUNICATIONS COMMISSION, 


Appellee, 
TOMAH-MAUSTON BROADCASTING COMPANY, INC., : 
Intervenor. 
| 
ON APPEAL FROM A DECISION AND ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 
BRIEF FOR APPELLEE 
COUNTERSTATEMENT OF THE CASE 


In view of the somewhat summary statement of the case in 
appellant's brief, it is believed desirable here to restate 
the salient facts. 

This is an appeal taken on February 5, 1960, from a 
Decision of the Federal Communications Commission, released 
January 8, 1960 (28 F.C.C. 1), denying a “Protest and Peti- 
tion for Reconsideration” filed by William C. Forrest, and 


affirming the Commission's previous grants without hearing 


of the applications of Tomah-Mauston Broadcasting Co., Inc., 


for a new standard broadcast station at Tomah, Wisconsin. 


On 
The relevant facts are as follows: 

On October 15, 1958, the Commission granted without 
hearing the application filed by the Tomah-Mauston Broad- 
casting Co., Inc. (hereinafter referred to as WIMB), for 
a first standard broadcast station at Tomah, Wisconsin 
(1390 kc, 500 w, daytime only), and on November 5, 1958, 
the Commission granted, again without hearing, WIMB’s 


application forimodification of the previously granted 


construction permit to specify a reduced antenna efficiency 
_l/ 
(J.A. 28). On November 14, 1958, William C. Forrest, the 


licensee of standard broadcast station WRDB at Reedsburg, 
Wisconsin (1400'kc, 250 w, unlimited time) (hereinafter 
referred to as WRDB), filed a “Protest and Petition for 
Reconsideration", pursuant to Sections 309(c)' and 405 of the 
Communications Act of 1934, as amended, 47 U.S.C. 309(c), 
405, directed to the above-described Commission actions 
alleging, inter alia, that WIMB's proposed station, as 
granted and as modified, would cause objectionable adjacent 
channel interference within WRDB's. normally protected 
contour and that WIMB's proposal would thereby result in a 
modification of WRDB's license, entitling WRDB to a public 
hearing pursuant to the provisions of Section 316 of the 


Communications Act, as amended, 47 U.S.C. 316, before WIMB's 


~1/ References in this brief designated (J.A. __) are to 
the printed Joint Appendix filed in Case Nos. 14,880 and 
14,891. References to the supplemental record filed in this 
appeal, Case No. 15,548, are designated (R. __). 
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authorizations could be made final (J.A. 2-17). | 

By Memorandum Opinion and Order released December 15, 
1958 (J.A. 28-35), the Commission found that a hearing 
pursuant to Sections 309(c) and 405 was required on this 
“Protest and Petition for Reconsideration”, inasmuch as 
WRDB"s pleading indicated that objectionable adjacent 
channel interference would be caused within WRDB's normally 
protected contour to an area of 3.2 square miles, in which 
approximately 64 persons reside. Further, the Commission 
concluded that the provisions of Section 316 of the Act, 
requiring a hearing before an order modifying an existing 
station's license "shall become final" necessitated the 
Commssion's postponement of the effective dates of WIMB"s 
grants pending a final decision in the hearing. Accordingly, 
the Commission granted the “Protest and Petition for Recon- 
sideration" to the extent provided in the designated issues; 
postponed the effective dates of the WIMB grants pending the 


effective date of a final decision in the hearing ordered; 


and designated the WIMB grants for an evidential hearing 
_2/ | 
on the following issues (J.A. 33-34): 


1. To determine the areas and populations which | 
would receive primary service from the opera- 
tions proposed in the above-captioned applica- 
tions and the availability of other primary | 
services to such areas and populations. 


_2/ The issues, with the exception of Issue No. 2, were 
those specified by appellant, pursuant to Section 309 (c) 
of the Act. 

| 


my 


To determine whether the operations proposed 
in the above-captioned applications would 
involve objectionable interference to Station 
WRDB, Reedsburg, Wisconsin, and, if so, the 
naturé and extent thereof, the areas and 
populations affected thereby, and the avail- 
ability of other primary service to such 
areas and populations. 


To determine the areas and populations out- 

side the normally protected contour of Station 
WRDB which would lose actual service as a result 
of the operations proposed in the above- 
captioned applications, the availability of 
other primary service to such areas and popula- 
tions, and the program service provided to 

such areas and populations by other primary 
services, if any. 


To determine the nature of the program service 
provided by WRDB. 


To determine the nature of the program service 
proposed to be provided in the above-captioned 
applications. 


To determine the effect of the interference 
which would be suffered by WRDB as a result 
of the operation of the station proposed in 
the above-captioned applications upon WRDB's 
ability to continue to provide the program 
service it now provides. 


To determine, in the light of the evidence 
adduced under the foregoing issues, whether 
a grant of the above-captioned applications 
would serve the public interest, convenience 
and necessity. 


The burden of proceeding with the introduction of evidence 


and the burden'of proof as to Issues l (adopted by the 


Commission) and 2 (added by the Commission) were placed upon 


WIMB, and the same burdens as to Issues 3, 4, 5, and 6 
(not adopted by the Commission) were placed upon WRDB. 
Although including the latter issues, the Commission speci- 


fically stated that: "Our inclusion of these issues does 


a 


not constitute a finding that they are relevant and material." 


(1,A. 32-33). (Cf. Helena TV, Inc. v. Federal Communications 
Commission, Case No. 15,304, decided February 18, 1960.) 


On December 30, 1958 WIMB appealed to this Court (Case 


No. 14,880), contending the Commission had discretionary 


authority to determine whether the public interest required 


the WIMB grants to remain in effect pending the hearing and 


decision. Simultaneously, WIMB sought temporary relief on 
this very ground, viz., that the Commission should exercise 
its discretion to determine whether the public interest 


required that the grants remain in effect pending the hearing 
3/ 


and decision, 


_3/ On January 19, 1959, the Court granted Tomah's motion 
to the extent of ordering: 

"(1) that appellee shall give consideration a 
Section 309(c) of the Federal Communications 
Commission Act (as if it had discretion under 
said section) to whether the public interest 
requires that the Commission vacate its order 
of December 10, 1958, released December 11, 

1958, insofar as it postpones the effective | 

date of the grant of its construction permits 

(BP 11, 615 and BMP 8306) pending final deci- 
sion in the protest hearing now pending before 
the Commission. If it finds that the public! 
interest so requires, it shall reinstate ap+ 
pellant's grants pending final disposition of 
this appeal or final disposition by the Com+ 
mission of the aforesaid protest hearing, | 
whichever disposition takes place first; 

that this order shall not be construed as an 
expression of opinion on any question involved 

on this appeal or in any subsequent proceedings 
before the Commission; and 

that, if the Commission reinstates appellant’ $s 
grants pending this appeal, any station construc- 
tion or operation entered into by appellant pur- 
suant to such grants shall not be considered 
by the Commission in favor of appellant in the 
aforesaid protest hearing.” 
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Subsequently, on January 8, 1959, Forrest filed an 
appeal (Case No.' 14,891), alleging that the Commission 
erred in not setting aside the WIMB grants pursuant to its 
determination of the existence of interference to WRDB within 
its normally protected contour, and that the granting of 
WRDB’s “Protest and Petition for Reconsideration", setting 
it for hearing, and staying the effective dates of ‘the 


WIMB grants was not sufficient relief to WRDB under the 
_4/ 
provisions of Section 316 of the Act. | 


Hearings were held on the WIMB applications which com- 
menced on February 2, 1959, and closed on February 3, 1959, 
with appellant participating fully as a party to the pro- 
ceedings (Tr. 45-225). At the conclusion of the hearing, 


all parties submitted proposed findings and conclusions / 
5 
to the Hearing Examiner (R. 311-322, 323-328, 330-360). 


ee 
_4/ The WIMB and WRDB appeals (Case Nos. 14,880 and 14,891, 
respectively) were consolidated by Order of this Court dated 
February 6, 1959. On January 25, 1960, WIMB filed an agree- 
ment to dismiss its appeal, and on February 5, 1960, oral 
argument was held before this Court on the remaining WRDB 
appeal (Case No. 14,891). Following the oral argument, WRDB 
filed the subject appeal (Case No. 15,548). On February 18, 
1960, this Court ordered that further proceedings in Case 
No. 14,891 be held in abeyance pending the hearing in 

the subject appeal (Case No. 15,548), and consolidated the 
cases for further proceedings. 


_5/ On March 10, 1959, acting pursuant to the Court's 
Order of January 19, 1959 (see fn. 3, supra), the Commis- 
sion released a Memorandum Opinion and Order which rein- 
stated the WIMB grants and ordered that they remain in 
effect pending a final decision in the hearing which the 
Commission had previously ordered on WRDB‘s “Protest and 
Petition for Reconsideration." (R. 361-364). 


sae : 

On March 30, 1959, the Commission released the Hearing 
Examiner's Initial Decision which proposed to affirm the 
WIMB grants (R. 395-404). Exceptions to the Initial Deci- 
sion were filed by WIMB (R. 505-507), the Commission's 
Broadcast Bureau (R. 508-510), which also filed a brief in 
support of its exceptions (R. 511-515), aid the appellant 
(RB. 474-503). Oral argument on the exceptions was held 
before the Commission en banc on September 25, 1959 (Tr. 
256-291). 

On January 8, 1960, the Commission released its Deci- 
sion affirming its grants of the WIMB applications, and 
denying appellant's “Protest and Petition for Reconsidera- 
tion"; (R. 549-551). The Commission's Decision, with the 
minor exceptions and limitations therein noted, substantially 
adopted the Hearing Examiner's Initial Decision (R. 395- 
404). On the issue pertinent to this appeal, the Conmi s- 
sion adopted in toto the Examiner 's finding CR; 401) that, 
in “view of the minuscule adjacent channel interference 
within WRDB's normally protected contour. from the WTMB 
proposals, and the inability of.a station under. the present 
[Commissiow Rules, to demand protection. beyond its normally 
protected contour, WRDB's hearing presentation. on teeues 
No. 4, 5 and 6 /was/-immaterial to the ultimate determina- 
tion under Issue No. 7," as to whether the WIMB grants 


would serve the public interest. Accordingly. the Comni s- 


sion concluded that appellant's request for findings on 


ao 
these issues was an attempt, "to seek protection of a service 
area not contemplated under the terms of its grant.” (CR. 
550). 
On February 5, 1960, appellant. filed its Notice of 


Appeal with this Court. . Tomah-Mauston Broadcasting Company, 


Inc., filed a Notice of Intention..to Intervene on March 4, 


1960. 
SUMMARY OF ARGUMENT 

The Commission's system of allocation of standard broad- 
cast frequencies was developed after an extensive. quasi- 
legislative investigation into all. relevant factors. It 
reflects the Commission's judgment, after study :of the avail- 
able data, that the social gains which might be achieved by 
protecting a few stations against the possibility of inter- 
ference beyond their normally protected contours, is out- 
weighed by the resulting loss of available frequency space 
for the assignment of other stations. Interference to 
existing stations beyond their normally protected contours 
is a type of interference against which the Commission 
ddiberately determined not to provide protection when it 
devised- the system of- allocation which is now in effect. 
This determination was reached in terms. of the pertinent 
aspects of the public interest in a field which is parti- 
cularly appropriate for the exercise of that informed 
expert judgment. which the Commission was created to 


exercise. See Coastal Bend Television Co. v. Federal 
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Communications Commission, 98 U.S. App. D.C. 251, 255, 234 
F.2d 686, 690 (1956). | 

I. 

Broadcast licensees acquire no rights in the use of 
broadcast frequencies as a consequence of their status as 
licensees, other than those expressly provided for in the 
Communications Act and the Commission's Rules. Communi ca- 
tions Act, Sections 301, 304 and 309(d)(1). Appellant, 
therefore, is entitled only to receive protection to such 
service areas as the Commission's Rules provide for stations 


of its classification. | 


A. 


Appellant’s station is a Class IV station and, under 


| 
the Commission's Rules, is entitled to protection daytime 
| 


only within its 0.5 millivolt per meter contour. Its so- 


called “primary service area" which appellant alleges | 
| 


extends beyond its 0.5 millivolt per meter contour is not 


a service area protected by the Commission's Rules. The 
fact that appellant's station may have enjoyed additional 
service beyond its protected congour, because of the failure 
of the Commission previously to exploit channels adjacent 

to appellant's to the limit provided in the Rules, does not 
give appellant any license or procedural rights in such 


service, as against the authority of the Commission to 


make assignments on such channels. 


In refusing, in this individual adjudicatory proceeding, 
to weigh the loss of appellant's service beyond its normally 
protected contour against the gains to the public afforded 
by intervenor's new service, the Commission properly adhered 
to its rule-making determination that interference beyond a 
station’s normal contour cannot justify denial of an applica- 
tion otherwise found to be in the public interest. The Com- 
mission Rules which “protect” the contours of existing sta- 
tions are designed as tools of allocation policy; based upon 
the recognition that there comes a point where the public 
interest in achieving maximum utilization of frequencies, as 
well as the public interest in establishing local broadcast 
facilities, outweighs the value of the signal. of a distant 
station, no matter how meritorious the service of such station 
may be. Class IV stations, such as appellant's, are designed 
to serve only local communities and the immediate contiguous 
areas; and, as such, are limited to the 0.5 mv/m contour 


even though, on occasion, they may afford a listenable 


signal beyond that contour. In the over all scheme, it is 


not the function of such stations to provide wide-area 
sewice, Therefore, to require protection such as appel- 
lant seeks, of services which they are not designed to 


provide,is to place a premium upon them, at the expense 


-ll- 
of the efficient utilization of the spectrum and the establish- 
ment of new local outlets, The Commission's refusal howe to 
weigh the loss of appellant's service beyond its normally 
protected contour was not due to any lack of recognition of 
the fact that some service would be lost to the publi¢ by 
virtue of the intervenor's grants, but rather was a reflection 
of its adherence to the general view that the public as a 
whole is better served by a grant of applications in con- 
formity with its allocations scheme than by the creation of 
ad hoc exceptions to that scheme. Cf. Coastal Bend Television 


Co. v. Federal Communications Commission, 98 U.S. App. D. C. 


251, 234 F.2d 686 (1956). Having determined, on a rule-making 


basis, that evidence of the nature of that which appellant 


proferred could not form the basis of a denial of an applica- 
tion which was otherwise in the public interest, the Commi s- 
Sion here properly held that the evidence proffered by 
appellant was irrelevant and immaterial to its deci sion. 


That determination was reasonable and well within the 


Commission's discretion. 


se 
ARGUMENT 
Introduction 
The appellant's contentions, although raised in the 
context of a single adjudicatory case, in fact-constitute 
an attack upon the Commission's basic allocation policies 
relating to the assignment of standard broadcast stations. 
It is believed that, because of the fundamental importance 
of these matters, it would be of assistance to the Court, 
in its appraisal of the arguments made, to have before it 


a brief discussion of basic allocation and interference 


problems, and of 'the Commission's approach to them in the 
7/ 


standard broadcast field. 

In the Communications Act of 1934, as amended, Congress 
delegated to the Commission the authority to determine the 
extent to which broadcast and other radio stations shall be 
protected against interference and, necessarily, the con- 
comitant authority to determine the extent to which inter- 


ference between broadcast stations shall be permitted to 


exist. See Section 303(f), 47 U.S.C. 303(f). The delegation 


SS SS SS 
_6/ The term “allocation” as used herein means generally 
the determination of how a frequency or group of frequencies 
will be utilized. More specifically, itinvolves the deter- 
mination of the frequency, power, location, and hours of 
operation of radio stations. 


_i/ For a more comprehensive discussion of these considera- 
tions, see the Commission's Proposed Report and Order and 
Notice of Further Rule Making, 10 Pike & Fischer, R.R. 

1541; the Report and Order, 18 Pike & Fischer, R.R. 1845, 
and the Supplemental Report and Order, 18 Pike & Fischer, 
R.R. 1857, in the Commission's “Daytime Skywave" proceeding. 
(Docket No. 8333). 


As 5 
| 


is broad and leaves within the Commission's discretion, sub- 
ject to the criterion of the public interest, convenience and 
necessity, not only the determination of what degree of inter- 
ference between stations shall be conisiidemen excessive, but. 
also the methods by which such excessive interference shall 


be avoided. | 


. A n | 
“Whenever two or more radio stations operate simultane- 


ously on the same or adjacent frequencies each will interfere 
to some extent with the reception of the other. Dependng on 
many factors, but principally the distance between the 
stations, the power radiated, and the time of operation, 

the interference may be so slight as to be undetectable within 
any area where any station produces a usable signal, dr may 
be so severe as virtually to destroy the entire service area 
of all the stations. Since the strength and: nature of trans- 
mitted signals, both desired and; undesired, vary constantly 
with the time of day, time of the year, weather conditions, 
and many other factors, some of which are not yet fully 
understood, station assignments cannot be changed constantly 
to adjust to these changes in transmission. Yet it wuld 

be wasteful of valuable frequency space to protect against 
all possibilities of interference. The Commission has there- 
fore adopted the only practical compromise -- the building 

of its allocation scheme upon policy determinations based On 


statistical analyses of averages and norms of predicted 
| 


propagation characteristics which are, in turn, based jupon 
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long-term measurements of actual radio tansmissions under 
conditions approximating those to which the Commission's 
Rules are applicable. In short, in the formulation of its 
basic allocation rules governing the assignment of standard 
broadcast stations, the Commission determined the points at 
which, on an over all basis, and with respect to particular 
classes of stations, the resulting interference may become 
s0 severe as to outweigh the advantages of assigning 
additional stations to the available frequency. 

It is thus evident that the Commission's system of 
allocation represents a balance between protection against 
interference and the provision of maximum opportunity for 
an adequate number of stations, i.e., to accomplish an 
efficient utilization of the spectrum. And the rules and 
policies applied in this process must, of course, implement 
the objectives of maximum radio service to the nation, 
The Commission's objectives, sought to be achieved by its 
rules governing the assignment of standard broadcast stations, 
are: 

To provide some service to all listeners 
and what amounts to the same thing, to 


provide some service to all areas; 


To provide as many choices of service 


to as many listeners as possible; 
To provide service of local origin to 


Many listeners as possible. 


| 
--15 - 
| 
Since broadcast frequencies are very limited in number, these 
objectives are to some extent inconsistent in that not all 
of them can be fully realized, and to the extent that each 


is realized, there is a corresponding reduction of the possi- 


bilities for fullest achievement of the others. Accordingly, 


the Commission has recognized that an optimum allocation 
pattern for one frequency does not. necessarily represent the 


best. pattern for other frequencies; and has assigned different 


frequencies for use by different classes of stations. 

With those objectives in view, the Commission classified 
the standard broadcast band of frequencies into classes of 
channels. Since 1938, this classification has comprised 


clear channels on which there are assigned relatively few 


stations, protected from interference to such an extent that 
nighttime they render valuable service over wide areas; and 


other classes, i.e., regional channels and local channels, 
| 


on which there are assigned numerous stations that are 
necessarily protected from interference to a degree insuf- 
ficient to permit satisfactory wide area service. The clear 


channels thus are designed primarily to provide service to 


all areas, the regional and local channels are designed to 

achieve the other two aims, i.e., provision of the maximum 
| 

number of facilities and local outlets. In order to | 


effectuate the objectives of the standard broadcast service 


within the framework of the channel and station structure 


| 
referred to above, it was essential for the Commission to 
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decide the degree or amount of protection of interference 

to be accorded stations and the means for determining whether 
interference, as defined, exists or would exist by a contem- 
plated assignment at a given time and place. 

The Commission therefore specified the authorized powers 
for the several classes of stations as well as the service 
contour to which stations are normally protected against 
“objectionable interference”. The Commission did not leave 
the determination of the existence or absence of objectionable 
interference within such normally protected contours to an 
ad hoc application on a case-to-case basis of current engineer- 
ing theory and subjective value judgments. Rather, it defined 


exactly what was meant by the term “objectionable interference" 


and, further, specified methods of determining by calculation 


or measurement whether, in any particular case, objectionable 
interference as defined would, for purposes of determining 
whether a particular station assignment should be made, be 
considered to exist. 

All stations emit signals which interfere with signals 
of other stations on the same and adjacent channels. However, 
if a system of allocation should be used in which more than 
one station is assigned to a channel, or to channels adjacent 
thereto, so that radio facilities may be distributed as 
widely as possible over the whole country, then obviously 


interfering signals of certain types and magnitudes cannot 


be afforded recognition in the Commission's Rules, and 
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protection against such signals cannot be afforded to other, 
licensees. Any contrary view would be inconsistent with the 
Commission's practice and policy of affording protecti 
against only those types of interfering signals which i is: 
reasonable and in the public interest to take cognizance of: 


in assigning radio stations to the various frequencies. 


In the development of its system. of: allocation of standard 


broadcast frequencies. the Commission has made the judgment, 
after study of the available data, that the social gains 
which might be achieved by protecting a few stations against 
the possibility of such interference, which may very. well 
exist in particular situations, is outweighed by. the Lesult- 
ing loss of available frequency space for. the assignment of; 
other stations. With regard to the particular problem raised 
by this case, interference to signals of an existing station 
beyond its normally protected contour is a type of propaga 
tion against which the Commission deliberately determined 
not to provide specific protection when it devised the 
system of allocation which is now in effect. This decision, 
was reached in terms of the pertinent aspects of the public 
interest in a field which is particularly appropriate for 
the exercise of that informed expert judgment which the 
Commission was created to exercise. That judgment nak been 
given great weight by the courts. "/w/hether one factor 


should outweigh the other is precisely the sort of question 


See 


which Congress, by employing the broad language of Section 


303, wished to commit to the discretion of an expert adminis- 


trative agency, not the courts. It is for the Commission, 
not the courts, to pass on the wisdom of the channel alloca- 
tion scheme.” Coatal Bend Television Company v. Federal 


Communications Commission, 98 U.S. App. D.C. 251, 255, 234 


a ia 


F.2d 686, 690 (1956), citing National Broadcasting Co. v. 
United States, 319 U.S. 190, 224-225 (1943). See also 
Federal Communications Commission v. RCA Communications, Inc., 
346 U.S. 86 (1953). 

It is against this background of the Commission's 
standard broadcast allocation policies and objectives that 
the validity of ‘appellant's contentions must be tested -- 
in terms of the license and procedural rights conferred 
upon appellant by the Communications Act and the Commission's 
Rules, and in terms of the over all public interest in the 
maximum utilization of the spectrum devoted to standard 
broadcasting. 

I. APPELLANT'S RIGHTS AS A BROADCAST STATION 

LICENSEE ARE LIMITED BY THE COMMUNICATIONS 
ACT AND THE APPLICABLE COMMISSION RULES. 

The Communications Act makes clear that no absolute 
property rights, paramount to the exercise of the Commis- 
sion's licensing authority in conformity with the provisions 
of the Act and the Commission's Rules, are created in any 


person by the grant of a license to operate a broadcasting 
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_8/ | 
station. See Trinity Methodist Church. South v. Federal 


Radio Commission, 61 App. D.C. 311, 62 F.2d 850 (1932). 


| 
A license does confer, however, upon the licensee certain 


substantial, but limited and well-defined, rights to operate 
its station during the license period as set forth in the 

| 
license and the incorporated Commission Rules. This license 


right cannot be impaired by action of the Commssion except 


after appropriate proceedings prescribed by the Act in which 
the existing licensee is afforded the opportunity af showing 


both that the contemplated action would impair its rights 


under its license and that such impairment would not be in 


the public interest. Federal Communications Commission v. 


National Broadcasting Co., Inc. (KOA), 319 U.S. 239 (1943). 


However, it is clear that the rights conferred upon a licensee 
| 
are limited to such rights as are expressly provided for in 
9 ! 


the license and in the Commission's Rules. The grant of a 


_87 Section 301 of the Act, 47 U.S.C. 301, provides in 


part: “It is the purpose of this Act, among other things, to 
maintain the control of the United States over all the channels 
of interstate and foreign radio transmission; and to provide 
for the use of such channels, but not the ownership thereof, 

by persons for limited periods of time, under licenses granted 
by Federal authority, and no such license shall be construed 

to create any right, beyond the terms, conditions i 

of the license.” (Emphasis added. ) 


Section 309(d)(1), 47 U.S.C. 309(d)(1), provides: “The 
station license shall not vest in the licensee any right to 
operate the station nor any right in the use of the frequencies 
designated in the license beyond the term thereof nor in any 
other manner than authorized therein.” (Emphasis scien 


_9/ In the KOA case, supra, the Supreme Court articulated 
the nature and extent of the rights in a frequency conferred 
on a licensee by the grant of a license. There the Court 
held that the Commission's Rules governing the use of the 
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license does not.confer any rights. upon the licensee to 
protection from authorized Commission action which may 
happen to curtain any gratuitous advantages which might be 
enjoyed by a licensee as a collateral result of the fact 


that the Commission has not theretofore exercised its 


licensing authority to the fullest extent permitted under 


its Rules. Cf. Coastal Bend Television Company v. Federal 
Communications Commission, 98 U.S. App. D.C. 251,234 F.2d 
686 (1956); Gerico Investment Company Vv. Federal Communica- 
tions Commission, 99 U.S. App. D.C. 379, 240 F.2d 410 (1957). 
The exercise of the licensing function in the broad- 
cast field is a'dynamic and continuing process. It may 
often be the case, as here, that a station receiving a 
license at an early stage in the development of a particular 
service in a particular area will, until other stations come 
into operation, enjoy actual freedom from interference over 
and beyond that to which it is entitled under the Commis- 
sion's Rules. It is clear, however, that, when new grants 
are made in accordance with the Commission's Rules, the 
resultant loss of such “bonus" service does not thereby 
become a relevant and material factor in the Commission's 
determination as to whether the new grants would serve the 


public interest. 


ee 
_9/ (Cont'd) frequency to which a particular licensee is 
assigned are a part of and a limitation upon his license, 
and that before any changes in these license rights are 
made, the licensee must be afforded a hearing in accordance 
with the provisions of Section 312(b) (now Section 316, 47 


U.S.C. 316) of the Communications Act (319 U.S. at 245). 
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A. The Commission's Rules Do Not Protect 


Appellant‘s Station From Interference 
Qutside Its Normally Protected Contour. 


The Commission is authorized by Section 303 of the 


Communications Act, 47 U.S.C. 303, to "classify radio 


| 
stations" (303(a)), “prescribe the nature of the service 


to be rendered by each class of licensed stations, and 
: 
each station within any class" (303(b)), “assign bands 


of frequencies to the various classes of stations and... 
| 
for each individual station and determine the power which 
| 


each station shall use and the time during which it may 
operate” (303(c)), “determine the location of classes 


of stations and individual stations" (303(d)), make regula- 


tions to “prevent interference between stations” (303.¢£):), 
and “establish areas or zones to be served by each sta- 

! 
tion" (303(h)). Pursuant to this authority and the Rules 


promulgated to effectuate such powers, the Commission has 
| 


granted a license to appellant to operate a Class IV, local 


standard broadcast station in Reedsburg, Wisconsin, on the 
{' 


frequency 1400 kc, with a power of 250 watts, unlimited 


time. The question is, therefore, what are the terms and 


conditions under which such a Class IV local station is 


authorized to operate, and which delineate the scope of its 
| 


Under the Commission's Rules governing the matter, 


protection? 


die., Section 3.22(d), 47 C.F.R. 3.22(d), a Class IV station 
| 
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“is a station operating on a local channel and designed to 
_render service primarily to a city or town and the suburban 
and rural areas contiguous thereto. The power of a station 
of this class shall not be less than 0.1 kilowatt and not 
more than 0.25 kilowatt nighttime, and 1 kilowatt daytime, 
and its service area is subject to interference in accordance 
with § 3.182." (Emphasis added.) With respect to Class IV 
stations, Section 3.182(a)(4) of the Commission's Rules, 47 
C.F.R. 3.182(a)(4), provides, in pertinent part, that: “The 
stations are normally protected to the 0.5 mv/m_groundwave 


contour daytime.” (Emphasis added.) 


In view of ‘appellant's use of the terminology "inter- 


ference-free area" and "primary service area", it is of 


vital importance to explain the meaning of the term “protected 
11/ 
contour” which is found in the Commission's Rules. All 


stations, whatever their frequency and power, radiate 

signals of decreasing intensity as the radio waves spread 
out from the transmitter. At the site of the transmitter 
these signals are of very high intensity. As they travel 


progressively further from the transmitter, the field 


ee 
10/7 By the terms of Section 3.27 of the Commission's 
Rules, 47 C.F.R: 3.27, 1400 ke is assigned:for use by 
Class IV stations. 


ll/ For a succinct exposition of this technical concept, 
with respect to Class I-A stations, see the dissenting 
opinion of J. Prettyman in WJR, The Goodwill Station, Inc, 
v. Federal Communications Commission, 84 U.S. App. D. C. 1, 
19-20, 174 F.2d 226, 244-245, rev'd. Federal Communications 


Commission v. WJR, The Goodwill Station, Inc., 337 U.S. 


SL a BE 
265 (1949). 
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strength of the radiation decreases in intensity until 
finally it disappears eianngesmees at least as far as any 
measurement can be made, Naturally, a certain nine 


signal strength is necessary to provide adequate radio 
reception with normal receivers. Thus, under the Commi s- 
sion's Rules a field strength of between 10 and 50 mv/m 

is considered necessary to provide primary service to city 
business or factory areas, where the neice level is high 

and heavy steel structures interfere with the radio signals; 
whereas from 2-10 mv/m is sufficient for adequate reception 

in city residential districts, and from 0.1-0.5 mv/m for 

most rural areas. (Section 3,182(f), 47 C.F.R. 3.182(f).) 

The so-called signal intensity contours of individual stations 


are, therefore, the boundaries of the area within which the 


particular station's field strength will be at a particular 


intensity or stronger. The exact pattern and location, of 


any given contour for any station will, of course, depend 


on such variables as the: power and frequency of the station, 


the conductivity of the soil along the transmission path, 
: i 
the time of year, the position of the year'in the sunspot 


cycle, atmospheric and man-made noise and the directional 


effect, if any, of the antenna array. 


With the existence of these many variables, it obviously 
has never been possible, and is not now possible, for the eet 
Commission to make assignments of standard broadcast sta- 


an 
tions on/ad hoc basis which will ensure against any inter- 
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ference inall circumstances, since the signal strength 
contour of a new assignment will always overalp with the 
contours of other stations assigned to the same or adjacent 
frequencies in nearby locations. Of necessity, such assign- 
ments are made on the basis of certain standards, which 
represent to some extent a statistical approach to the 
problem, taking into account some of ‘the variables (e.g., 
power and frequency) and averaging out others, in order to 


achieve the balance which must be struck between protection 


against objectionable interference and the assignment of a 


number of stations large enough to afford optimum radio 
service to the nation. 

The question thus arises as to when such overlap 
between the service contours of two stations will result 
in interference which is defined as "objectionable" under 
the Commission's Rules. For example, if a strong signal 
of a station overlaps a weaker but usable signal of 
another station on an adjacent frequency, such stronger 
signal will cause interference to the usable signal and 
eliminate it by substitution. However, it is the ratio 
of the relative strength of the desired signal to the 
undesired, where the desired signal is within a protected 
contour, which -will determine whether or not the interference 
is “objectionable”. This fact is reflected in the definition 
of objectionable interference in the Commission's Rules as 


"the degree of interference produced when, ata specified 


ct! the-desiredstation, 


the field intensity of an undesired station ... ‘exceeds... 


the values set forth in ‘these standards.” (Section 3,182(0), 
| 
47°C. F.R. .3.182(0)) (Emphasis added. ) 


The minimum ratio of desired to undesired signal speci+ 


fied by the Commission's Rules ‘to prevent ‘objectionable 


interference between stations on adjacent channels 10 ke 
and 20 ke removed, is 1 to 1 and 1 to 30, ‘respectively. ‘See 


Bes 22/, 
table, Section 3.182(w), 47:°C.F-R. 3.162¢w). ‘Consequently, 


for a Class IV station the maximum interfering signal from 


stations on adjacent channels ‘(10 ‘kc removed) Ss ‘0-5 nv/in 


at its 0.5 mv/m normally protected contour. See Section 
13/ 
3.182(v), 47 C.F. 3. 182(v). 


| 
It is therefore clear that, in the case of Class IV 
Stations, the limit to which their service ‘i's ehtatied to 
protection daytime under the provisions of ‘the Act aia the 
Commission's Rules ‘is their 0.5 mv/m contour. This ddes not 
mean, of course, that Class IV stations will not, in fact, 
prowide any service beyond théir 0.5 mv/m contour, for 
as we have seen, ali statims will have contours extending 
127 Section 3.162(w) further states that: “As a practical 
matter, serious interference problems may arise when two or 


more stations with the same géneral servicé area are 
operated on channels 10, 20 and 30 kc apart.” 


13/ But it should be pointed out that the 1 to 1 ratio 
adopted by the Commission's Rulés is not based upon any 
fixed or immutable mathematical formula or électrical law. 
It is merely a ratio signal of the dkength'of two sta- 
tions operating on adjacent channels at which it has been 
determined by study and experience, radio listeners can 
enjoy satisfactory service from both stations. 
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out from their 0:5 mv/m to contours of almost unmeasurable 
intensity. However, in order to assign local stations where 
there is a need and demand for such stations and, at the same 
time, protect existing stations within their normally pro- 
tected contours, it is usually necessary to place the stations 
assigned to the same or adjacent channels sufficiently far 
apart. As a result, many stations, such as appellant's; 

in fact do provide, interference-free service to a certain 
degree over and beyond that rendered in the area for which 
they are licensed. This not to say, however, that such 
extended service areas are entitled to the license and pro- 
cedural protections of the Communications Act and the 
Commission's Rules. Federal Communications Commission 


ee 


v. WJR. The Goodwill Station, Inc., 337 U.S. 265 (1949). 
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II. THE COMMISSION PROPERLY ADHERED TO ITs 
RULE-MAKING DETERMINATION THAT INTER- 
FERENCE TO SERVICE BEYOND A STATION'S 
NORMALLY PROTECTED CONTOUR CANNOT JUSTIFY 
DENIAL OF AN APPLICATION OTHERWISE FOUND 
TO BE IN THE PUBLIC INTEREST. 
Appellant's principal argument (App. Br., pp. 19-21) 
is that Section: 309(c) required the Commission to weigh, 
in this individual proceeding, the loss of its service to 
the public (due to the interference of intervenor's signal) 


against the gains to the public afforded by intervenor's 


service. Having standing to protest under Section 309(c), 


it argues, the Commission could not ignore the relevant 
public interest considerations it raised; and, since a 


loss of primary service must be contrary to the public 
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interest unless outweighed by other considerations, 


Commission could not ignore the loss of its alleged primary 


service here involved. The fact that the service lost is 
beyond the area protected by the Commission's Rules is 
beside the point, it claims, since it is not seeking to 
protect its private license rights, under Section 316 of 
the Act and the Supreme Court's decision in Federal Communi - 
cations Commission v. National Broadcasting Co., Inc. oa), 
319 U.S. 239 Cane but is rather seeking to protect the 
public's interest in its service, as a “private. attorn 
general" under Section 309(c). 
This argument, however, achieves its surface plau i 
bility only by a fundamental distortion of the Commission's 
basic licensing and allocations policies in the field of 


standard broadcasting. The Commission Rules which “protect™ 


the contours of existing stations are not designed simply 
to favor the private interests of existing licensees. | 

| 
Rather, as we have shown, they are tools of allocations 


policy which, under the doctrine of the KOA decision, grant 


procedural rights to existing licensees in order to pro- 

tect the service which they afford the public from unwar- 
| 

ranted intrusions by new stations. All that the “normal 


protection" granted by the Rules means, under that doctrine, 


14/ . With respect to the slight impingement of the WIMB 
grant, as modified, upon WRDB'‘'s normally protected contour 
(3.2 sq. mi., 64 persons), appellant himself concedes that 
this minuscule encroachment “is in and of itself of no 


great moment." (App. Br., p. 8, fn. 1). | 
| 
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is that the Commission will not make grants which cause 
antvemdenemce to an existing sttion within certain contours 
without considerirg, in an individual adjudicative hearing, 
whether the loss of existing service is justified by the 
gain. This, however, is precisely what appellant seeks 
here. It is immaterial, therefore, that appellant seeks 
relief under Section 309(c) rather than Section 316. The 
basic question is still whether the Commission is required 
to weigh, on 2 case-by-case basis, the loss of any listen- 
able existing signal (due to interference fmm a proposed 
operation) against the gain of service from the new opera- 
tion, i.e., whether it must afford "protection" to appellant's 
service beyond the contours protected by the Rules. 


As we have indicated, the basic reason for limiting 


"protection" at’ all is that there comes a point where the 


public interest in getting the maximum amount of service out 
of a given frequency and adjacent frequencies, as well as the 
public interest in establishing local broadcast outlets, must 
outweigh the public value of the signal of a distant station, 
no matter how meritorious the service of such station. In 
such circumstances, the holding of a hearing is not only a 
futile gesture but also an unwarranted deterrent to those 
seeking to establish local broadcast stations. If the 
"protection" rules mean anything, they mean that hearings as to 


such matters will not be held. 
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The Commission's Rules generally limit protection to the 


area within which a standard broadcast station provides an 


ee 
assumed listenable signal, such area having been determined 


after.an extensive quasi-legislative investigation intio all 
* 15/ 

relevant factors. In a. number of instances, as we have 
sh aN 


indicated, the protection granted is more limited. Thus, the 
daytime protection afforded Class IV stations, such as that 
of the appellant, is limited to the 0.5 mv/m contour, despite 
the fact that such stations may on occasion afford a llisten- 
able signal beyond that contour, because Class IV stations 
are designed to serve only local communities and the | 
immediately contiguous areas. In the overall scheme, it is 
“not the function of such stations to provide service to rural 
and semi-rural areas; and to require protection of service 
~“ | 
which they are not designed to give is to put a premium 
upon it, at the expense of the efficient utilization of the 


spectrum and the establishment of new local outlets, | 


Prior to 1957, the Commission attempted to provide for 
situations in which primary service beyond a Station's 
normally protected contour might be deemed so valuable as to 
Warrant a departure from the overall allocations Anan not- 
withstanding the consequent inefficient frequency usage and 
loss of local outlets. It did this by means of the so-called 


“unique service” rule, which provided in essence that, where 


it was shown that a station provided primary service beyond 
15/ See 5 F.C.C. Ann. Rep. 37-42 (1939). 
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its normally protected contour and that its general program 
service was unlike any being supplied to the area by any 
other station, the contour to which protection would be 
afforded would be determined on a case-by-case basis. See 


American Broadcasting Co. Vv. Federal Communications Commis— 


or 


sion, 85 U.S. App. D.C. 343, 179 F.2d 437 (1949). In 1957, 


however, the Commission deleted this rule, after rule-making 
proceedings, because it had found it impossible to develop 
workable standards for determining when a service beyond 
protected contours was so valuable as to warrant a departure 
from the overall scheme, and because of its recognition 

that the threat of going through hearings tended to discourage 
potential applicants for local broadcast stations or to persuade 
them to present watered-down and less desirable proposals, 

in the hope of dvoiding conflicts with existing stations. 

See 16 Pike & Fischer, R.R. 1501, 1504. 

Thus, in substance, the Commission determined, on a 
quasi-legislative basis, that any possible net gains to the 
public flowing from the protection of service beyond a 
station's normally protected contours were more than off- 
set by the uncertainties created by such an attempt to 
administer an allocations system on a totally ad hoc basis, 
and by the deterrent effect of such a mode of administration 
upon those seeking to establish broadcast operations which 
the Commission viewed as consonant with an efficient 


general allocations scheme and the public interest. Its 
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refusal here to weigh the loss of appellant's service ‘was not 


due to'any lack of.:recognition of the fact that some service 
would be lost to the public by virtue of a grant to initer- 
venor, but rather was a reflection of its adherence to its 
general view that the public as a whole is better served by 
a grant of applications in conformity with its allocations 
scheme than by the creation of ad hoc exceptions to that 
scheme. Cf. Coastal Bend Television Co. v. Federal Communica- 
tions Commission, 98 U.S. App. D.€. 251, 234 F.2d 686 (1956). 

. This: determination, we submit, was reasonable and well 
within.the Commission's discretion. This Court has recog- 


| 
nized the Commission's right to make decisions on a rule- 


making basis which may authoritatively control future | 


adjudicative proceedings. Logansport Broadcasting Corp. v. 


United States, 93 U.S. App. D.C. 342, 210 F.2d 24 (1954); 


Coastal Bend Television Co. v. Federal Communications Commi§- 
sion, supra; Gerico Investment Co. v. Federal Communicationg 
Commission, 99 U.S. App. D.C. 379, 240 F.2d 410 (1957). 


| 
Surely, the enactment of the procedural provisions of | 


Section 309(c) did not withdraw such substantive power from 
| 
the Commission. Having determined, on a rule-making basis, 


that evidence of the nature of that which appellant here 


proffered (i.e., evidence as to the value of service beyond | 
| 
its normally protected contour) could not form the basis 


| 
of a denial of an application which was otherwise in the 


public interest, the Commission here properly held that the 
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evidence proffered by appellant was irrelevant and immaterial. 
to its decision.’ Prior to the enactment of Section 309(c), 
interference to service not protected by the Commission’s 
Rules was ground for neither a hearing on, nor denial of, 


a standard broadcast application. WJR, The Goodwill Station, — 


Inc. v. Federal Communications Commission, 85 U.S. App. D. C. 


392, 178 F.2d 720 (1949). That rule, we submit, still 
obtains. 

In conclusion, we submit that, upon thisrecord and in 
the circumstances of this case, the Commission's determination 
as to the weight to be given to appellant's hearing presenta- 
tion, and its over all conclusion that the grant of the 
Tomah applications was in the public interest, was sound and 
reasonable and within the discretion and authority commited 


to it by the Communications Act. 


aan) 


CONCLUSION 


—— — 


For the foregoing reasons, the Commission's Decision 


and Orders herein should be affirmed. 


Respectfully submitted, 
| 


JOHN L. FITZGERALD, | 
General Counsel | 
| 


MAX D. PAGLIN, | 
Assistant General Counsel 


JOEL ROSENBLOOM, 
Counsel 


RICHARD M. ZWOLINSKI, 
Counsel ! 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,548 September Term, 
William C. Forrest, 
Appellant, 


Vv. 


Federal Communications Commission, 
Appellee, 

Tomah-Mauston Broadcasting Company, Inc., 
Intervenor. 


Before: Prettyman, Chief Judge. 


PREHEARING ORDER 


Counsel for the parties having appeared before me for prehearing 
conference pursuant to Rule 38(k) of the General Rules of this court, and 
counsel having submitted a statement of the question presented in this 
case in addition to the issues already briefed in case No. 14, 891, 
William C. Forrest v. Federal Communications Commission, and 
counsel having stated that they are in agreement thereon, the issue 
presented herein is stated as follows: | 

Whether, even though a Class IV station is not normally 
protected beyond its 0.5 mv/m contour, the loss by the ! 

public of a meritorious "primary service" presently rendered 

by a Class IV station beyond that contour, in an area with a 

dearth of "primary service" tailored to its particular needs, 

is a relevant public interest consideration in a proceeding 

to determine if a new operation which would blot out such 

service should be granted. | 


40 


The appellee and intervenor do not concede the correctness of any 
factual or legal premises which may be implicit in the formulation of the 
above issue. 

Upon consideration of the representations of counsel as to the time 
needed for the filing of the briefs and joint appendix of the parties and the 
agreement of counsel to accommodate themselves to the schedule herein- 
after prescribed, it is 

ORDERED that the time for filing the additional certified record 
herein, and the briefs of the parties is fixed as follows: 


Additional certified record shall be filed on or 
before March 15, 1960. 


Appellant shall file his printed brief on or 
before March 31, 1960. 


Appellee and intervenor shall file their printed 
brief on or before April 29, 1960. 


Appellant shall file his printed reply brief, if 
any, on or before May 6, 1960. 


It is FURTHER ORDERED that this case be set for hearing on a 
date during the week of May 8, 1960, as the business of the court will 
permit. 


It is FURTHER ORDERED that this order shall control the subse- 


quent proceedings in this case unless modified by further order of the 


court, and that this order shall be printed in the joint appendix. 


Dated: March 9, 1960. 
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FIGURE 4 


OTHER SERVICES AVAILABLE 
TO THE TOMAH-WRDB INTERFERENCE AREA 


RADIO STATION WRDB 
1400 KC U 250w 
Reedsburg Wisconsin 


Station Frequency Location Power 
WMAQ 670 KC Chicago, Illinois 50 Kw U 
WGN 720 KC Chicago, Dlinois 50 Kw U 
WLBL 930 KC Auburndale, Wis. 5 Kw D 
WHA 970 KC Madison, Wis. 5 Kw D 
WKOW 1070 KC' Madison, Wis. 10 Kw DA-2 
WwCOow 1290 KC Sparta, Wisconsin 1KwD 
WISV 1360 KC Viroqua, Wis. 0.5 Kw D 
WRCO 1450 KC.‘ Richland Center, Wis. 0.25 Kw U 
WKTY 580 KC La Crosse, Wis. 5 Kw DA-2 
WEBH ----1410 KG ---ba-Gresse; -Wis: 

Services to Whole Area 

Services to 75 - 100% 

Services to 50 - 75% 

Services to 25 - 50% 

Services to 0 - 25% 

Minimum 


Maximum 


January, 1959 
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FIGURE 5 
POPULATION AND AREAS 


RADIO STATION WRDB 
1400 KC U 250w 
Reedsburg Wisconsin 


Area in 
Contour Sq. Miles Population 


WRDB Interference 2470 49; 970- 

free 72, "415 Persons 
| 

WRDB loss due to 10; 055- 

Tomah BMP-8306 6,500 Persons 


WRDB loss due to -F5,-006- ! 
Tomah BP-11,615 7,445 Persons 


January 1959 
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[361] FCC 59-173 
Before the 69377 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In re Applications of ) 


TOMAH-MAUSTON BROADCASTING 


COMPANY, INCORPORATED WTMB)) 
eS mah, Wiscons Byes ( ) 


DOCKET NO. 12701 


) 

For Counmnction Permit ) File No. BP-11615| 
| 
) 


DOCKET NO. 12702 
) File No. BMP-8306 


MEMORANDUM OPINION AND ORDER | 


By the Commission: Commissioner Hyde dissenting and issuing a 
statement in which Commissioner Cross concurs; 
Commissioner Lee absent. | 


For Modification of Permit 


1. Upon consideration of a protest and petition for reconsideration 
filed by William C. Forrest (Forrest), the licensee of Station WRDB, 
| 
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Reedsburg, Wisconsin, the Commission designated the above-captioned 
applications for evidentiary hearing, and postponed the effective date 
of its grants pending a final decision in such hearing. Since the protest 
raised a question of objectionable interference and the possibility of a 
modification of the license of Station WRDB, the Commission stated that 
Section 316 of the Communications Act of 1934, as amended, required 
a hearing before the modification of a license of an existing station, and, 
accordingly, that the effective date of the grants must be postponed. 
Tomah-Mauston Broadcasting Company, Incorporated (Tomah) appealed 
from the Commission's order as to the necessity for a stay of its grants, 
and sought temporary relief pending the consideration of the appeal by 
the United States Court of Appeals for the District of Columbia Circuit. 
By order dated January 19, 1959, 1/ the Court of Appeals granted the 
motion for temporary relief in the following pertinent respects: 
"(1) that appellee shall give consideration under Section 

309(c) of. . . Act (as if it had discretion under said 

section) to whether the public interest requires that the 

Commission vacate its order of December 10, 1958 . 

in so far as it postpones the effective date of the grants 

of its construction permits. . . pending final decision 

in the protest hearing now pending before the Commis- 

sion. If it finds that the public interest so requires, it 

shall reinstate appellant's grants pending final disposi- 

tion of this appeal or final disposition by the Commis- 

sion of the aforesaid protest hearing, whichever disposi- 

tion takes place first." 


1/ Tomah-Mauston Broadcasting Company, Incorporated v. Federal 
Communications Commission. U.S. App. D.C.__- __F.2d__. 


Case. No. 14,880. 
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2. Pursuant to the Court's order, we will, therefore, give con- 
sideration under Section 309(c) of the Act to whether the public interest 
requires that we vacate our order of December 10, 1958 insofar as it 
postpones the effective dates of the grants of Tomah's applications for 
construction permit and for modification of construction permit. For 
the reasons set forth hereinafter, our determination is that the public 
interest so requires. 2 | 
3. Section 309(c) of the Act provides in sevens part that 
".  . , pending hearing and decision the effective date of the Commis- 
sion’s action to which protest is made shall be postponed to the effective 
date of the Commission's decision after hearing, unless the authorization 
involved is necessary to the maintenance or conduct of an existing serv- 
ice, or unless the Commission affirmatively finds for reasons set forth 
in the decision that the public interest requires that the grant remain in 
effect, in which event the Commission shall authorize the applicant to 
utilize the facilities or authorization in question pending the Commis- 
sion’s decision after hearing." Clearly, the authorizations involved herein 
are not necessary to the maintenance or conduct of an existing service, 
such authorizations having instituted new services. Under the second 
aspect of the quoted portion of Section 309(c), to permit the grants herein 
to remain in effect an affirmative finding must be made that the public 
interest so requires. It is appropriate, in this connection, to note that 
when, in the passage of an amendment to Section 309(c) in 1956, 3/ the 
Congress gave to the Commission the limited discretion indicated therein, 
its intent was that a protested grant be stayed unless there was an excep- 
tional situation which concerned the public interest. This is apparent 
from the Report of the Senate Committee on Interstate and Foreign Com- 
merce accompanying H.R. 5614. 4/ The Senate Committee stated that it 
was well aware of the very real inconvenience to the public which would 
result if a protested grant were permitted to stay in effect and it was 
ultimately determined that the grant must be set aside and the service 
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terminated. The Committee went on to state that "[h]owever, in 
exercising its limited discretion to continue a protested authorization 
in effect, the Commission would have to consider not only the need for 
the new service in question, but also the likelihood that the grant in 
question would have to be set aside." We have, since 1956, approached 
the consideration of protested grants in this light. In re Donald F, 
Whitman, 13 Pike and Fisher RR 849 (1956). 


2/ Forrest filed on January 26, 1959 a document entitled "Comments 
Re Further Action Under Court Order", to which Tomah filed an opposi- 
tion on February 9, 1959. Forrest filed a reply to said opposition on 
February 12, 1959. In the circumstances of this proceeding, we have, 
however, confined ourselves to consideration of the pleadings filed prior 
to December 10, 1958. 


3/ Public No. 391, 84th Congress, 2d Sess., Approved January 20, 
1956; 70 Stat. 3. 


4/ Senate Report No. 1231, 84th Congress, 1st Sess., submitted July 
28, 1955; 1 Pike and Fischer RR 10:371. 
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4. Against this background, we turn our attention to the pleadings 
filed by Tomah and Forrest preliminary to the issuance of our order of 
December 10, 1958 granting Forrest's protest in part and postponing 
the effective dates'of the grants of Tomah's applications. Tomah asserts 
that a salient fact in determining the public interest is the fact that its 
grants would provide the first locally originated service to the com- 
munity of Tomah with a population of 4,760. As to the likelihood that 
the grants would have to be set aside after hearing and the service 
terminated, the second public interest factor to be considered, Tomah 
submits that this is an unlikely possibility since Forrest's attempt to 
preclude a new service to over 28,000 persons because of alleged inter- 


ference to 64 persons makes the ultimate dismissal of the protest 


inevitable. Tomah urges, therefore, that all the relevant public interest 
factors combine to compel that the Commission exercise its discretion 
to refuse to stay the grants here involved. 
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5. Forrest urges that in addition to the objectionable inter- 
ference which will be caused within its normally protected contour 
from Tomah's proposed operation, resulting in the modification of 
its license, a further question obtains as to whether Tomah's opera- 
tion would serve the public interest in the light of an alleged actual loss 
of listeners to Station WRDB outside its normally protected contour. 
Forrest submits that while the alleged interference beyond its normally 
protected contour is not a basis for a claim of modification of license, 
it can be a matter affecting the public interest. ! 

6. We are of the opinion that the public interest requires that we 
vacate our order of December 10, 1958, wherein we postponed the 
effective dates of the grants of Tomah's applications pending the final 
decision in the hearing which has been ordered herein, In the exercise 
of the limited discretion given to us in Section 309(c) to continue a 
protested authorization in effect, we must consider not only the need 
for the new service proposed by Tomah, but also the likelihood that 
the grants to Tomah would have to be set aside. We consider first, 
therefore, the need for the service proposed by Tomah. Tomah, Wis- 
consin, which has a population of 4,760, is without any locally originated 
standard broadcast service. Since Tomah presently has no local radio 
outlet, a definite and vital need exists for a first medium of local expres- 
sion in the community of Tomah, thereby affording that community a 
vehicle of expression for local issues and an opportunity for the dis- 
semination of local charitable, educational, religious and civic programs 
of special interest. Letcher Broadcasting Corp., 14 Pike & Fischer RR 
184 (1956). It is apparent, therefore, that a need exists for the services 
proposed by Tomah, and that, barring countervailing considerations, the 
public interest would be served by institution of such services. 

7. The second element to be considered before an affirmative 
finding may be made that the public interest requires that the grants 
herein remain in effect is the question of the likelihood that the grants 
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in question would have to be set aside after final decision in the protest 
proceeding. For the limited purpose of determining whether such grants 
should be stayed pending final decision, it is appropriate that we consider 
the merits of the protest filed by Forrest. As noted in paragraph 5, supra, 
Forrest contends that in addition to the objectionable interference which 
will be caused to 64 persons within his normally protected contour, a 
further question obtains as to whether Tomah's operation would serve 
the public interest in the light of an alleged actual loss of listeners to 
Station WRDB outside its normally protected contour. In view of the 
fact that Tomah's proposed operations will bring a first local service 
to a population of 4,760 in Tomah, Wisconsin, we believe the likelihood 
is small that Tomah's grants would have to be set aside because of inter- 
ference to 64 persons within WRDB's normally protected contour. Nor 
do we believe that there is a substantial likelihood that the grants would 
have to be set aside because of alleged interference to areas and popula- 


tions outside of the normally protected contour of Station WRDB. Accord- 


ingly, we are of the opinion that the showing made by Forrest does not 
counterbalance the factors mentioned hereinabove in support of the con- 
clusion that the public interest would be served by the grants in question. 
In the circumstances here noted, we affirmatively find that the public 
interest requires that the grants remain in effect. 

8. In view of the foregoing, IT IS ORDERED, That our order of 
December 10, 1958 herein insofar as it postponed the effective dates of 
the grants of applications of Tomah-Mauston Broadcasting Company, 
Incorporated is modified to indicate that said grants ARE REINSTATED 
and are to remain in effect pending the final decision in the hearing 
which has been heretofore ordered. 

FEDERAL COMMUNICATIONS COMMISSION 


ar /s/ Mary Jane Morris 
Initialed J.R.B.] Secretary 
[Initialed R.W.L. ] 


Adopted: March 4, 1959 
Released: March 10, 1959 


*DISSENTING STATEMENT OF COMMISSIONER HYDE IN 
WHICH COMMISSIONER CROSS CONCURS. | 


I see no significant reason for authorizing the operation in advance 


of a determination on the issues raised in the hearing procedure. 


[395] 
INITIAL DECISION OF HEARING EXAMINER HERBERT SHARFMAN 
Preliminary Statement 

1. This is a protest case under Section 309(c) of the Communica- 
tions Act of 1934. Protestant is William C. Forrest, licensee of AM 
Station WRDB, Reedsburg, Wisconsin (1400 Ke, 250 w, U). WRDB has 
protested the Commission's a) October 15, 1958 grant without hearing 
of the application of Tomah-Mauston Broadcasting Company, Incorporated, 
for a construction permit for a new AM broadcast station (WIMB) at 
Tomah, Wisconsin, to operate on 1390 kc, 500 w, daytime only; and 
b) November 5, 1958 grant without hearing of WTMB's application for 
modification of permit to specify a reduced antenna efficiency of 131 
my/m in lieu of 138 mv/m. By Memorandum Opinion and Order adopted 
December 10 (released December 15, 1958) the Commission granted 
the protest to the extent provided for in the issues, designated the 
applications for hearing, and postponed the effective dates of the grants 


pending the effective dates of a final decision. | 


| 
| 
: 
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2. The issues are: | 

"1, To determine the areas and populations which 
would receive primary service from the operations proposed 
in the above-captioned applications and the availability of 


: : : | 
other primary services to such areas and populations. | 
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2. To determine whether the operations proposed in 
the above-captioned applications would involve objectionable 
interference to Station WRDB, Reedsburg, Wisconsin, and, 


if so, the nature and extent thereof, the areas and populations 


affected thereby, and the availability of other primary service 
to such areas and populations. 

3. To determine the areas and populations outside the 
normally protected contour of Station WRDB which would 
lose actual service as a result of the operations proposed 
in the above-captioned applications, the availability of other 
primary service to such areas and populations, and the pro- 
gram service provided to such areas and populations by 
other primary services, if any. 

4. To determine the nature of the program service 
provided by WRDB. 

5. To determine the nature of the program service 
proposed to be provided in the above-captioned applications. 

6. To determine the effect of the interference which 
would be suffered by WRDB as a result of the operation of the 
station proposed in the above-captioned applications upon 
WRDB's ability to continue to provide the program service 
it now provides. 

7. To determine, in the light of the evidence adduced 
under the foregoing issues, whether a grant of the above- 
captioned applications would serve the public interest, 
convenience and necessity." 


[397] 
The burden of proceeding with the introduction of evidence and the 
burden of proof as to Issues 1 and 2 were placed on WIMB, (Issue 1 
was adopted by the Commission, and Issue 2 was added by it); and as 
to Issues 3, 4, 5, and 6 on protestant WRDB. The Commission said: 
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"Although we are including these issues, renumbered 3 (with 
an editorial change), 4,5, and6. . . we are not adopting 
these issues, and the burden of proceeding with the intro- 
duction of evidence and the burden of proof on each of these 
issues will be on WRDB. Our inclusion of these issues does 


not constitute a finding that they are relevant and material." 


3. On December 30, 1958, WIT'MB took an appeal restricted to the 
portion of the December 10 Memorandum Opinion and Order postponing 
the effective dates of the grants. Concurrently WI'MB filed with the 
Court a Motion for Temporary Relief, contending that the Commission 
had discretion under Section 309(c) whether or not to postpone the 
effective date of a grant, notwithstanding the provisions of Section 316 
of the Communications Act of 1934. On January 8, 1959, WRDB filed 
a cross-appeal from the Commission's failure, in its December 10 
Memorandum Opinion and Order, to set aside the WTMB grants. 

4, By an order dated January 19, 1959, the United States Court 
of Appeals for the District of Columbia Circuit granted WIMB's Motion 
for Temporary Relief, directing the Commission to give consideration 
to whether the public interest requires vacating of the postponement of 
effective dates, and if it finds that the public interest does require it, 
to reinstate WIMB's grants pending final disposition by the Commis- 
sion. The Court stated that its order should not be construed as an 
expression on the merits, and that if the Commission should vacate the 
stay, any station construction by WTMB pursuant to the grants should 
not be considered by the Commission in its favor in the protest matter. 
In a Memorandum Opinion and Order released March 10, 1959, the Com- 
mission vacated the stay, reinstated the grants, and directed that the 
reinstated grants "are to remain in effect pending the final decision in 
the hearing which has been heretofore ordered." | 

5. Inthe meantime, a prehearing conference had been held January 
12, 1959. Hearings were held February 2 and 3, 1959, when the record 
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was closed. Initial proposed findings of fact and conclusions were filed 
by WI'MB and WRDB on the issues as to which they respectively have 
the burden, and by the Broadcast Bureau on Issues 1, 2, and 3, on March 
2, 1959; and a reply was filed by WTMB on March 25. 


[ 398] 
Findings of Fact 1 
6. (Issues No. 1 and 2). According to the 1950 U.S. Census, Tomah, 
Wisconsin, had a population of 4,760, and was not part of any urbanized 
area. At present there is no standard broadcast station in Tomah. Sta- 
tion WIMB, operating as originally authorized (BP-11615, Docket No. 
12701; 1390 kc, 500 w, Day) would render primary service within its 
0.5 mv/m normally protected contour to 29,131 persons in an area of 
1,202 square miles. Under the modified operation sought in BMP-8306 
(Docket No. 12702), WIMB would provide primary service within its 
0.5 mv/m normally protected contour to 28,682 persons in 1,155 square 


miles. 2 


7. On October 22, 1958 the Commission granted without hearing 
the application of Jack L. Goodsitt for a new standard broadcast station 
in Tomah (WTOJ, 1460 kc, 1 kw, D). On November 21, 1958, WTMB 
protested the grant of that application. The Commission by Memorandum 
Opinion and Order released December 22, 1958, designated the WTOJ 
application for hearing on specified issues and postponed the effective 
date of the grant until the effective date of a final decision in the hear- 
ing ordered on the' protest. The present Hearing Examiner's Initial 
Decision proposing an affirmance of the WTOJ grant and vacating of the 
stay was released March 12, 1959 (Docket No. 12706). 


Other Services Available to Area Proposed to be 
Served by Station WTMB under Docket No. 12701, 


Assuming the Station WIOJ grant is not made Final 
8. Assuming the Station WTOJ grant is not made final, no station 


would provide primary service (at least 0.5 mv/m) to all of the area 
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| 
proposed to be served by Station WTMB under Docket No. 12701; but the 


following stations would render primary service to the area in the indicated 
proportions: WKTY, 75-100%, WCOW, 50-75%; WLBL, 25-50%; and WSAU, 
WEAU, WISV, WRDB, WKBH, and WMAQ, less than 25%. There 


—_———— | 
1/ These findings are taken largely from the proposed findings of the 
Broadcast Bureau. 

2/ The population and area served in each instance would be! greater 
were it not for adjacent channel interference from Station WRDB, Reeds- 
burg. In projecting the primary service area of Station WT'MB, applicant's 
engineer used an antenna radiation of 138 mv/m (unattenuated at one mile) 
for the construction permit operation based on the use of Figure 8 of the 
Rules. Under the modified operation, the radiation would be reduced to 
131 mv/m by the insertion of an antenna loss resistor. Ground conductivity 
in the area was assumed to be that shown by Figure M-3 of the Rules. 
Population figures are based on 1950 U.S. Census data and cities of more 
than 2,500 between the 2 mv/m and the 0.5 mv/m contours were excluded 
from the population count. 


[399] i 
will be a minimum of 0 and a maximum of 5 other services available 
within the proposed service area. Station WKTY, La Crosse, Wisconsin 
is the only station furnishing primary service (at least 2.0 mv/m) to 
Tomah. Station WI'MB will bring the first primary service to a rural 
area of 7.83 square miles with a population of 118, and a second primary 
service to Tomah and, in addition to Tomah, to a rural area of 128 square 


miles with a population of 4,895. | 


Other Services Available to Area Proposed to be 
Served by Station WIMB under Docket No. 12701, 


Assuming the Station WTOJ grant is Made Final | 
Sn 


9, Assuming the WIOJ~/ grant is made final, Station WIOJ would 
provide primary service (at least 0.5 mv/m) to all of the area to be 
served by Station WIMB operating as proposed under Docket No. 12701. 
The following stations also provide primary service to the area in the 
indicated proportions: WKTY, 75-100%; WCOW, 50-75%; WLBL, 25-50%; 
and WSAU, WEAU, WISV, WRDB, WKBH, and WMAQ, less than 25%. There 
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will be a minimum of 1 and a maximum of 6 other services available 


within the proposed service area. Station WKTY, La Crosse, Wisconsin, 


and Station WTOJ, Tomah, are the only stations providing primary serv- 
ice to Tomah. Station WI'MB will bring the second primary service to 

a rural area of 7.83 square miles with a population of 118, a third primary 
service to Tomah, and in addition to Tomah, to a rural area of 128 square 
miles containing 4,895 persons. 


Other Services Available to Area Proposed to be 
Served by Station WTMB under Docket No. 12702, 


Assuming the Station WTOJ grant is not made Final 
10. Assuming the Station WTOJ grant is not made final, no station 


would provide primary service (at least 0.5 mv/m) to all of the area 
proposed to be served by Station WTMB under Docket No. 12702; but 
the following stations will provide such service in the indicated pro- 
portions: WKTY, 75-100%; WCOW, 50-75%; WLBL, 25-50%, and WSAU, 
WEAU, WISV, WRDB, WKBH, and WMAQ, less than 25%. There will be 
a minimum of 0 and a maximum of 5 other services available within the 
proposed service area. Station WI'MB will bring the first primary 
service to a rural area of 6.82 square miles with a population of 108, 
and a second primary service to Tomah, and in addition to Tomah, to 

a rural area of 91.8 square miles with a population of 3,871. 


3/ The Station WTOJ primary service contour (0.5 mv/m) includes 
ali of the area within the Station WIMB primary service contour (0.5 
mvm), operating as proposed under either Docket No. 12701 or Docket 
No. 12702. 
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Other ‘Services Available to Area Proposed to be 
Served by Station WIMB under Docket No. 12702, 


Assuming the Station WITOJ Grant is Made Final 
11. Assuming the Station WTOJ grant is made final, Station WIOJ 
would provide primary service (at least 0.5 mv/m) to all of the area to 
be served by Station WIMB operating as proposed under Docket No. 12702. 
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The following stations would provide such service in the indicated pro- 
portions: WKTY, 75-100%; WCOW, 50- 75%; WLBL, 25-50%, and WSAU, 
WEAU, WISV, WRDB, WKBH, and WMAQ, less than 25%. There will be 
a minimum of 1 and a maximum of 6 other services available within the 
proposed service area. Station WTMB will bring the second primary 
service to an area of 6.82 square miles with a population of 108, and a 


third primary service to Tomah and, in addition, to a rural area of 91.8 


square miles with a population of 3,871. | 

12. Interference to Station WRDB. Station WRDB, Reedsburg, as 
noted, is licensed to operate unlimited time on 1400 ke with a power of 
250 watts. WRDB furnishes primary service daytime within its 0.5 mv/m 
normally protected contour to 39,075 persons in an area of 1, 151 square 
miles. Station WIMB, operating as proposed under Docket No. 12701, 
would cause objectionable interference to Station WRDB4/i in an area of 
5.7 square miles with a population of 152, representing 0. 49% and 0.39%, 
respectively, of the total area and population within the Station WRDB 
normally protected contour. Assuming the Station WTOJ grant is not 
made final, only Station WMAQ, Chicago, would serve all of this inter - 
ference area, but assuming the Station WTOJ grant is made final, Sta- 
tions WTOJ and WMAQ both would serve all of the area. | 

13. Station WI'MB, operation as proposed under Docket, No. 12702, 
would cause objectionable interference to Station WRDB in an area of 3.2 
square miles with a population of 64, representing 0.28% and 0.16%, 
respectively, of the total area and population within the Station WRDB 
normally protected contour. Assuming the WTOJ grant is not made 
final, only Station WMAQ would serve all of this interference area; but 
assuming the Station WTOJ grant is made final, Stations WTOJ and WMAQ 
both would serve the entire area. | 


4/ The Station WRDB contour in the area of interference fees Station 
WTMB has been established on the basis of measurements on) Station 
WRDB made and interpreted by WRDB's engineering witness. 


60 
[401] 

14. (Issues No. 3, 4, 5, and 6). In response to Issue No. 3, WRDB 
submitted evidence as to the areas and populations within a) The Sta- 
tion WRDB 0.1 mv/m contour; b) the Station WRDB 0.1 myv/m inter- 
ference-free contour; and c) the area within the Station WRDB 0.1 mv/m 
interference-free contour in which interference would be received from 
Station WIMB operating as proposed under either Docket No. 12701 or 
Docket No. 12702, and of other primary services (at least 0.5 mv/m) 
available to these interference areas. This evidence was received 
over objection as basic facts which protestant could elaborate upon and 
with the understanding that appropriate arguments could be made in the 
light of the entire evidence in the case. Under the present Rules of the 
Commission (Rule 3.182(v) ) a Class IV station, like Station WRDB, is 
by the terms of its license protected against objectionable interference 
only within its normally protected 0.5 mv/m contour. The "unique serv- 
ice Rules," 3.182(c) and (v), footnote 1, which had afforded protection 
beyond the normally protected contour where the station proved a "unique" 
program service in the contested area, were abolished effective November 
7, 1957 (16 RR 501). In view of the minuscule adjacent channel inter- 
ference within WRDB's normally protected contour from the WIMB 


proposals, 5/ and the inability of a station, under the present Rules, to 


demand protection beyond its normally protected contour, WRDB's 
hearing presentation on Issues No. 4, 5, and 6 is immaterial to the 
ultimate determination under Issue No. 7. 


5/ As the interference is adjacent channel, WIMB's service would 
replace WRDB's in the areas where interference is claimed by WRDB. 


[402] 
CONCLUSIONS 
1. Station WI'MB would be the only, or one of two, broadcasting 
stations in Tomah, depending on whether the WTOJ grant is made final. * 
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2. Rule 3.24 (b) provides that a proposal which would cause inter- 
ference to an existing station may be authorized if it is shown | that the 
need for the proposed service outweighs the need for the service which 
would be lost by reason of the interference. A grant of the WIMB applica- 
tions would result in the establishment of the only local facility, or one 
of two competing facilities, in Tomah, a city of 4,760 populatidn, in the 
furnishing of an additional service to substantial surrounding areas and 
populations, and of a substituted service in the small and sparsely 
populated WRDB interference areas. On a consideration of these factors, 
it must be concluded that a grant of WIMB would serve the public 
interest, convenience, and necessity. The Hearing Examiner is not un- 
mindful that affirmance of the present grants may result in the relatively 
small community of Tomah's having two local stations with two main 
studios, in addition to an existing auxiliary studio of an out-of- -town 
station (Tr. 151). | 

3. Some words may be added here to those already written about 
WRDB's claim to protection beyond its normally protected contour. 
WTMB concedes (Par. 4, reply), as WRDB argues (Pars. 4 et's et seq., pro- 
posed conclusions), that a station's normally protected area is not 
necessarily coextensive with the area in which it renders “primary 
service." Though in certain instances and under certain conditions 
0.1 mv/m signal strength may mark the outer limit of primary service 
(Rule 3.182 (£); see, however, E. Weaks McKinney Smith, 13 RR 477, 
487, affd. sub nom. Interstate Broadcasting Company, Inc. v. FCC, 
USCA, DC, March 19, 1959), the protected service area of a Class IV 
station is not thereby enlarged. Whether an area enjoys primary serv- 
ice may have no direct relation to any engineering consideration, though 
it may be | 


*/ As noted in Par. 2, below, another station maintains an auxiliary 
studio in Tomah. | 
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an important factor in appraising the need for a proposed station; 1/ 
and it might be entirely immaterial, for instance, that rural listeners 
furnished or to be furnished only an 0.1 mv/m signal are outside a 
normally protected contour, in evaluating a new station application. 
The "normally protected contour" which may not be encroached upon 
without persuasive reason, however, is an allocation concept, designed 
to ensure a desirable electrical spacing of stations. The area in which 
a station is afforded protection is dependent on the class to which it 
belongs. Thus, Class I stations are protected during the day to their 
0.1 mv/m groundwave contour (in which case all persons possibly 
receiving primary service would be within the normally protected 
contour); while Class IV stations, ‘normally rendering primary service 
only to a city or town and the suburban or rural areas contiguous thereto,” 
are normally protected to their 0.5 mv/m groundwave contour daytime. 2, 
WRDB here is attempting, despite the relatively recent pronouncement 
by the Commission that a station will not be protected beyond its normally 
protected contour, to arrogate to itself a service area not contemplated 
under the terms of its grant. Neither WRDB nor the Hearing Examiner 
is authorized to enlarge the scope of WRDB's license in direct disregard 
of the Commission's Rules. 


1/ Thus, in McKinney-Smith, 13 RR at 487, the question was whether 
3 Class I stations furnished primary service to the applicant's nighttime 
service area, which lay within the Class I stations’ 0.1 mv/m groundwave 
contours. The Commission held that an 0.1 mv/m nighttime signal from 
a Class I station is not primary service. It is arguable, as WIMB sug- 
gests in its reply (footnote 1) that McKinney-Smith "probably indicates 
that the only facility rendering primary service to its 0.1 mv/m contour 
is the daytime operation of a Class I-A station," and that since a Class IV 
station is protected only to its 0.5 mv/m contour, it does not render 
primary service beyond it. In the absence of a definitive ruling on a 
Class IV station, however, the Hearing Examiner has followed the letter 
of Rule 3.182(f), and the concession of WIMB in WRDB's position, 
mentioned above. 
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2/ WRDB's citation (Par. 5, proposed conclusions) of the special 
status of a Class I-A clear channel station, which is protected at night 
from co-channel operations anywhere in the United States, even where 
the Class I-A station furnishes a signal much weaker than 0.1 mv/m, 
is obviously inapplicable to Class IV stations, designed to render a 
local service. 


[404] : 
4. Accordingly, IT IS ORDERED, This 30th day of March, 1959, 
that unless an appeal from this Initial Decision is taken by a party or 


the Commission reviews the Initial Decision on its own motion in 
accordance with the provisions of Section 1.153 of the Rules, the Com- 
mission's actions a) of October 15, 1958, in granting without hearing 

the above-captioned application of Tomah-Mauston Broadcasting Company, 
Incorporated, for a new standard broadcast station (WIMB) at Tomah, 


Wisconsin, to operate on a frequency of 1390 kc, with a power of 500 
watts, daytime only; and b) of November 5, 1958, in granting without 
hearing WIMB's above-captioned application for modification of permit 
to specify a reduced antenna efficiency of 131 mv/m in lieu of 138 mv/m, 
are AFFIRMED. i 


/s/ Herbert Sharfman 
Hearing Examiner 
[SEAL] Federal Communications Commission 


[ JRB] 
[RWL] | 
Released: March 31, 1959 

and effective in accordance with the 

provisions of Section 1.153 of the 

Rules, and the Commission's Memo- 

randum Opinion and Order released 

December 15, 1958, that: "The parties 

to the proceeding herein shall have 

fifteen (15) days after the issuance of 

the Examiner's decision to file exceptions 

thereto and seven (7) days thereafter to 

file replies to any such exceptions." 
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[ Received FCC April 15, 1959] 


EXCEPTIONS OF BROADCAST BUREAU TO INITIAL DECISION 

On March 31, 1959, the Hearing Examiner released his Initial 
Decision in this proceeding looking to the affirmance of the grants of 
the above-captioned applications. The Broadcast Bureau supports the 
Initial Decision in all respects except as to certain statements in the 
Conclusions. Accordingly, exception is taken to the Initial Decision in 
the following particulars for the reasons set forth in the accompanying 
brief: 

1. To the second, third.and fourth sentences, and footnote 1 
appended thereto, of paragraph 3 of the Conclusions, as being unneces- 
sary and irrelevant in the posture of this case, and the fourth sentence 
as likewise vague and indefinite and erroneous in part. 

2. To the portion of the seventh sentence, commencing with 
"Thus, Class I stations" and ending with "while", of paragraph 3 of 
the Conclusions, as being unnecessary and tending to be misleading. 

3. To footnote 2 appended to the seventh sentence of paragraph 3 
of the Conclusions as being unnecessary in view of the context of the 
paragraph. 


[509] 
4. To the last sentence of paragraph 3 as being unnecessary. 
Oral argument is desired only if requested by one of the other 


parties to the proceeding. 


Respectfully submitted, 
Harold G. Cowgill 
Chief, Broadcast Bureau 


By: /s/ Robert J. Rawson 
Chief, Hearing Division 
/s/ Earl C. Walck 


; Attorney 
April 15, 1959 Federal Communications 


Commission 
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[Received FCC April 15, 1959] 


BROADCAST BUREAU'S BRIEF IN SUPPORT 
OF EXCEPTIONS TO INITIAL DECISION 


As we regard all of the language to which exception is taken as 


being unnecessary we group them together for discussion. _ 

Protestant's station is a Class IV unlimited time operation. By 
this proceeding he seeks protection beyond the 0.5 mv/m normally pro- 
tected contour daytime of his station. The Commission has consistently 
held that the 0.5 mv/m contour marks the outer boundary of primary 
service daytime for all classes of standard broadcast stations. Thus, in 
Williamsport Radio Broadcasting Associates, Inc., 22 FCC 1204, 1216 
the Commission stated: 

"While a station may not be limited by interference to its 

0.5-mv./m. contour, the Commission has held that a signal 

of at least 0.5-mv./m. is required to render primary serv- 

ice to rural areas and to towns having a population of less 

than 2,500. Even in the case of stations operating on a 

clear channel, where the contour normally protected from 

cochannel interference is the 0.1-mv./m. contour, the 

0.5-mv./m. groundwave contour has been considered the 

limit of their daytime primary service areas (Courier- 

Journal & Louisville Times Co., supra). The 0.5-mv./m. 

contour of Williamsport Broadcasting Associates' proposed 

station is its normally protected contour, and any service 

which is or may be rendered beyond this contour is not 


protected under our standards." 


[512] 
Also see E. Weaks McKinney-Smith 13 RR 477, 487, wherein the Com- 
mission reiterated that the 0.5 mv/m contour defines the outer limit of 
primary service for Class 1 stations at night. This conclusion was 
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sustained by the Court of Appeals under the name of Interstate Broad- 
casting Com Inc. v. FCC, 18 RR 2083, 2090-2091. The 0.5 mv/m 
contour is also the outer limit of primary service daytime regardless 
of the class of station. It should also be noted that by definition the 
extent of the primary service area does not depend upon the class of 
the station but, rather, upon the signal intensity. In view of the Com- 
mission's pronouncements on this subject we submit it is unnecessary 
to pursue WRDB's argument that a station's normally protected area 
(its 0.5 mv/m contour) is not necessarily coextensive with the area in 
which it renders "primary service." Nor is there any warrant for the 
statement: "Though in certain instances and under certain conditions 
0.1 mv/m signal strength may mark the outer limits of primary service." 
Since we are concerned here with a Class IV operation there is no neces- 
sity to advert to daytime protection to Class I stations, as is done in the 
seventh sentence of paragraph 3 of the Conclusions and in footnote 2. 
Footnote 2, in our opinion may readily be dispensed with in view of the 
context of paragraph 3 itself. The last sentence of the paragraph is a 
gratuitous statement and adds nothing. 

In our opinion all of the language to which exception has been taken 
should be deleted.' This can be done, we believe, without disturbing or 


disrupting the essential thrust of the Examiner's conclusions in this 


paragraph. Indeed, the deletion would leave only the hard core of 
definitive and decisionally significance language. 


[513] 

In addition to the foregoing reason we also point out that the 
language in the second sentence — “that a station's normally protected 
contour is not necessarily coextensive with the area in which it renders 
‘primary service’ — and "Class I stations are protected during the day 
to their 0.1 mv/m groundwave contour (in which all persons possibly 
receiving primary service would be within the normally protected con- 
tour)" in the seventh sentence are misleading (see Williamsport case 
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quotation hereinabove) since they leave the impression that primary 
service may actually be rendered out to the 0. 1 mv/m contour. 

Also, the fourth sentence is too vague and indefinite to be a 
serviceable statement. In addition, we regard the first clause — 
‘Whether an area enjoys primary service may have no direct relation 
to any engineering consideration" — as being erroneous. We submit 
that primary service is directly tied to engineering considerations and 
the Commission's Rules specify values of field intensity necessary for 
primary service to different types of areas. 

Giving force to the suggested deletions, paragraph 3 would read 
as follows (including the deletion of "however" in the fifth sentence): 

"3, Some words may be added here to those already written 
about WRDB's claim to protection beyond its normally pro- 
tected contour. The ‘normally protected contour’ which 

may not be encroached upon without persuasive reason is 

an allocation concept, designed to ensure a desirable | 

electrical spacing of stations. The area in which a station 

is afforded protection is dependent on the class to which it 

belongs. | 


[514] 


Class IV stations, ‘normally rendering primary spate 


only to a city or town and the suburban or rural areas: 
contiguous thereto,' are normally protected to their | 
0.5 mv/m groundwave contour daytime. WRDB here is 
attempting, despite the relatively recent pronounce- | 
ment by the Commission that a station will not be pro- 
tected beyond its normally protected contour, to | 
arrogate to itself a service area not contemplated 
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under the terms of its grant." 


Respectfully submitted, 
Harold G. Cowgill 
Chief, Broadcast Bureau 


By: /s/ Robert J. Rawson 
Chief, Hearing Division 


/s/ Earl C. Walck 
Attorney 
Federal Communications 
April 15,1959 Commission 


FCC 60-8 
[549] 81955 


DECISION 


By the Commission: Commissioners Hyde and Craven absent; 
Commissioner Cross not participating. 


1. This is a protest proceeding involving the Commission's grant 
without hearing of applications of the Tomah-Mauston Broadcasting 
Company, Inc. for a standard broadcast radio station at Tomah, Wis- 
consin. The background and history of the proceeding are set forth 
in the Initial Decision of Hearing Examiner Herbert Sharfman which 
was released on March 31, 1959 (FCC 59D-34). In his initial decision, 
the Hearing Examiner proposed to affirm the Commission's actions of 
October 15, 1958, and November 5, 1958, granting the applications. All 
parties filed timely exceptions, and oral argument before the Commis- 
sion en banc was heard on September 25, 1959, in which all parties 
participated. The applicant and the Broadcast Bureau agree with the 
ultimate conclusion of the initial decision, but object to certain language 
therein. The protestant urges denial of both applications. The Com- 


mission's rulings on all exceptions are set forth in the appendix attached 


hereto. 

2. The findings of fact in the Initial Decision have been examined 
in the light of the exceptions. With the minor exceptions to be noted, 
they are adopted. The second sentence of paragraph 6 of the Examiner's 
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findings states that at present there is no standard broadcast station in 
Tomah. This statement is no longer factually accurate and is deleted. 
In paragraph 7 of the Initial Decision reference is made to another applica- 
tion for a standard broadcast station in Tomah, It should also be noted 
that by Order (FCC 59-1121) released November 6, 1959, the Commission 
reinstated the grant of the WTOJ application to remain in effect pending 
final decision therein. 1/ | 


| 
1/ The citation in paragraph 14, line 19 to 16 RR 501 should be 
corrected to read 16 RR 1501. | 
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3. The Commission is in general agreement with the conclusions 
reached by the Examiner. However, as the Broadcast Bureau correctly 
points out, paragraph 3 of the conclusions contains language which i is 
unnecessary and possibly misleading. Thus, in disposing of | the ques- 
tions discussed by the Examiner in this paragraph, the Commission 
limits its conclusions in the following manner. The normally protected 
contour which may not be encroached upon without persuasive reason is 
an allocation concept designed to insure a desirable electrical spacing 
of stations throughout the country. Class IV stations, normally render- 
ing primary service only to a city or a town and the suburban or rural 
areas contiguous thereto, are normally protected to their 0. 5 mv/m 
ground wave contour daytime. WRDB here is attempting, despite the 
relatively recent pronouncement by the Commission that a station will 
not be protected beyond its normally protected contour, to seek pro- 
tection of a service area not contemplated under the terms of its grant. 

Accordingly, IT IS ORDERED, This 6th day of January 1960, That 
the Commission's action of October 15, 1958, granting without hearing 
the above-captioned application of Tomah-Mauston Broadcasting Company 
(WTMB) for a new standard broadcast station at Tomah, Wisconsin 
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(1390 ke, 500 w, D) and of November 5, 1958, granting without hearing 
the above-captioned application of Tomah-Mauston Broadcasting Company 
(WTMB) for modification of permit to specify a reduced antenna efficiency 
of 131 mv/m in lieu of 138 mv/m, ARE AFFIRMED; and IT IS FURTHER 
ORDERED, That the protest of William C. Forrest, licensee of Station 
WRDB, Reedsburg, Wisconsin, IS DENIED. 
FEDERAL COMMUNICATIONS COMMISSION 
/s/ Mary Jane Morris 

[SEAL] Secretary 

JRB] 

1JO] 
Released: January 8, 1960 
Attachment: Appendix 
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APPENDIX 


Rulings of the Commission on the Exceptions to the Initial 
Decision Exceptions of Station WRDB, Reedsburg, Wiscon- 


sin (Protestant) 


Exception No. Ruling 
1, 2, 3,4, 5, 9 Denied as irrelevant and immaterial. See paragraph 


14 of the Findings and Paragraph 3 of the Conclusions 
of this Decision. That part of Exception No. 5 which 
carries forward an exception to the ruling of the 
Examiner (Tr. 132-136) excluding evidence (1) con- 
cerning"discussions with Mr. Forrest about filing 

for one kilowatt on 1400 kc" and (2) to the effect that 

a grant of the WI'MB application would preclude 
Forrest from obtaining a 1 kw operation of 1400 kc 

is also denied as being irrelevant to the issues herein. 
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Exception No. Ruling 
6, 7 Denied. This footnote refers only to the interference 
caused by WIMB within WRDB's 0.5 mv/m contour. 


8; 10; 11 Denied in view of the Conclusions of this Decision. 


12, 13 Denied. The subst ance of these exceptions has been 
previously ruled upon, and no additional reasons have 


been offered to reverse those rulings. 


Exceptions of Tomah-Mauston Broadcasting Company ( WTMB), 
Applicant | 


Denied as immaterial to the determination of this 


proceeding. 


Exceptions of the Broadcast Bureau 
Granted, as reflected by this Decision. 


